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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN
ANDFORTHECOUNTYOFBONNER

SUPREME COURT NO. 44249
BONNER COUNTY CV-2015-0434

vs.

)
)
)
)
)
)

CLERK'S RECORD ON APPEAL

SCHWEITZER FIRE DISTRICT,

SCHWEITZER BASIN WATER
COMPANY,
Petitioner/ Respondent,

)
Respondent/ Appellant.

_____________)

)

AMENDED CLERK'S ELECTRONIC RECORD ON APPEAL

Appealed from the District Court of the First Judicial District of the State of Idaho, in and for the
County of Bonner.

HONORABLE JUDGE BUCHANAN
District Judge

Angela R. Marshall
MARSHALL LAW OFFICE
P.O. Box 1133
Sandpoint, Idaho 83864
ATTORNEY FOR APPELLANT

Stephen F. Smith
ATTORNEY AT LAW
102 Superior Street
Sandpoint, Idaho 83864
ATTORNEY FOR RESPONDENT

Clerk's Record o n Appeal -1-
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Date: 10/5/2016

First Judicial District Court - Bonner County

Time: 09:44 AM

ROA Report

Page 1 of 8

User: EBENNETT

Case: CV-2015-0000434 Current Judge: Idaho Supreme Court

Schweitzer Basin Water Company vs. Schweitzer Fire District
Schweitzer Basin Water Company vs. Schweitzer Fire District

Other Claims
Judge

Date
3/19/2015

New Case Filed - Other Claims

Barbara A. Buchanan

Plaintiff: Schweitzer Basin Water Company Appearance Stephen F. Smith

Barbara A. Buchanan

Filing: AA- All initial civil case filings in District Court of any type not listed in Barbara A. Buchanan
categories E, F and H(1) Paid by: Smith, Stephen F. (attorney for
Schweitzer Basin Water Company) Receipt number: 0004133 Dated:
3/19/2015 Amount: $22'I .00 (Check) For: Schweitzer Basin Water
Company (plaintiff)

3/20/2015

3/24/2015

Miscellaneous Payment: For Certifying The Same Additional Fee For
Certificate And Seal Paid by: Stephen Smith Receipt number: 0004134
Dated: 3/19/2015 Amount: $2.00 (Check)

Barbara A. Buchanan

Petition for Writ of Prohibition

Barbara A. Buchanan

Affidavit in Support of Petition for Writ of Prohibition

Barbara A. Buchanan

Summons Issued - Original to File

Barbara A. Buchanan

Summons: Document Service Issued: on 3/19/2015 to Schweitzer Fire
District; Assigned to. Service Fee of $0.00.

Barbara A. Buchanan

Order for alternative writ of prohibition

Barbara A. Buchanan

Hearing Scheduled (Order to Show Cause 03/25/2015 09:00 AM)

Barbara A. Buchanan

Alternative Writ of Prohibition

Barbara A. Buchanan

Defendant: Schweitzer Fire District, Appearance Angela R Marshall

Barbara A. Buchanan

Filing: 11 - Initial Appearance by persons other than the plaintiff or petitioner Barbara A. Buchanan
Paid by: Marshall, Angela R (attorney for Schweitzer Fire District,) Receipt
number: 0004317 Dated: 3/24/2015 Amount: $1 36.00 (Check) For:
Schweitzer Fire District, (defendant)

3/25/2015

Motion to Dismiss

Barbara A. Buchanan

Summons: Document Returned Served on 3/24/2015 to Schweitzer Fire
District; Assigned to . Service Fee of $0 .00.

Barbara A. Buchanan

Court Minutes
Hearing type: Order to Show Cause
Hearing date: 3/25/2015
Time: 9:01 am
Courtroom :
Court reporter: Val Larson
Minutes Clerk: Susan Ayerle
Tape Number: 1
Stephen Smith for Pl
Angela Marshall for Def

Barbara A. Buchanan

Hearing result for Order to Show Cause scheduled on 03/25/2015 09:00
AM: District Court Hearing Held
Court Reporter: Val Larson
Number of Transcript Pages for this hearing estimated: Less Than 100
Pages

Barbara A. Buchanan

Table of Contents - Idaho Rules of Administrative Procedure of the Attorney Barbara A. Buchanan
General
3/26/2015

Barbara A. Buchanan

Order Setting Trial and Pretrial Order
Hearing Scheduled (Court Trial -1 Day 07/10/2015 09:00 AM)
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Barbara A. Buchanan
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Case: CV-2015-0000434 Current Judge: Idaho Supreme Court

Schweitzer Basin Water Company vs. Schweitzer Fire District
Schweitzer Basin Water Company vs. Schweitzer Fire District

Other Claims
Date

Judge

3/26/2015

Hearing Scheduled (Pretrial Conference 06/17/2015 09:15 AM)

Barbara A. Buchanan

4/7/2015

Motion To Disqualify without Cause (Judge Buchanan)

Barbara A. Buchanan

4/8/2015

Miscellaneous Payment: For Making Copy Of Any File Or Record By The
Clerk, Per Page Paid by: Marshall Law Office Receipt number: 0005096
Dated: 4/8/2015 Amount: $5.00 {Cash)

Barbara A. Buchanan

4/16/2015

Disqualification - Judge Buchanan

Barbara A. Buchanan

Disqualification Of Judge - Automatic - Judge Buchanan

Barbara A. Buchanan

Hearing result for Court Trial - 1 Day scheduled on 07/10/2015 09:00 AM :
Hearing Vacated

Barbara A. Buchanan

Hearing result for Pretrial Conference scheduled on 06/17/2015 09:15 AM: Barbara A. Buchanan
Hearing Vacated
Miscellaneous Payment: Tape/copy Time Fee Paid by: Melvyn Bailey
Receipt number: 0005571 Dated: 4/16/2015 Amount: $5.00 (Cash)

Barbara A. Buchanan

Miscellaneous Payment: Court Tape Fee Paid by: Melvyn Bailey Receipt
number: 0005571 Dated: 4/16/2015 Amount: $1 .25 (Cash)

Barbara A. Buchanan

Miscellaneous Payment: Court Tape Sales Tax Paid by: Melvyn Bailey
Receipt number: 0005571 Dated: 4/16/2015 Amount: $.08 (Cash)

Barbara A. Buchanan

Order of Assginment (to Judge Christensen)

Lansing Haynes

Change Assigned Judge

Richard Christensen

File Out Of County - To Judge Christensen

Richard Christensen

4/30/2015

Order Rescinding Disqualification

Barbara A. Buchanan

5/1/2015

Order Assignming District Judge

Lansing Haynes

Change Assigned Judge

Barbara A. Buchanan

5/15/2015

File Returned

Barbara A. Buchanan

6/2/2015

Hearing Scheduled (Scheduling Conference 06/19/2015 02:15 PM)

Barbara A. Buchanan

Notice of Scheduling Conference

Barbara A. Buchanan

6/17/2015

Motion for Counsel's Telephonic Appearance

Barbara A. Buchanan

6/19/2015

Hearing result for Scheduling Conference scheduled on 06/19/2015 02: 15 Barbara A. Buchanan
PM: District Court Hearing Held
Court Reporter: Val Larson
Number of Transcript Pages for this hearing estimated : (Stephen Smith by
telephone) - Less Than 100 Pages

4/21/2015

9/22/2015

Court Minutes
Hearing type: Scheduling Conference
Hearing date: 6/19/2015
Time: 2:20 pm
Courtroom:
Court reporter: Val Larson
Minutes Clerk: Linda Oppelt
Tape Number: 1
Stephen Smith by Phone
Louis Marshall for Angela Marshall

Barbara A. Buchanan

Copy of Letter From Angela Marshall to Stephen Smith

Barbara A. Buchanan

Motion to Dismiss and Notice of Hearing
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Case: CV-2015-0000434 Current Judge: Idaho Supreme Court

Schweitzer Basin Water Company vs. Schweitzer Fire District
Schweitzer Basin Water Company vs. Schweitzer Fire District

Other Claims
Date

Judge

9/22/2015

Hearing Scheduled (Motion to Dismiss 10/07/2015 10:30 AM)

Barbara A. Buchanan

9/30/2015

Petitioner's Brief in Opposition to Respondent's Motion to Dismiss

Barbara A. Buchanan

Affidavit in Opposition to Respondent's Motion to Dismiss

Barbara A. Buchanan

10/6/2015

Hearing result for Motion to Dismiss scheduled on 10/07/2015 10:30 AM:
Hearing Vacated - Vacate Per Andrea at Angela Marshall's Office

Barbara A. Buchanan

10/27/2015

Hearing Scheduled (Scheduling Conference 12/15/2015 01 :30 PM)

Barbara A. Buchanan

Notice of Scheduling Conference

Barbara A. Buchanan

10/29/2015

Hearing result for Scheduling Conference scheduled on 12/15/2015 01 :30 Barbara A. Buchanan
PM: Continued

10/30/2015

Hearing Scheduled (Scheduling Conference 12/11/2015 01 :30 PM)

Barbara A. Buchanan

Amended Notice of Scheduling Conference

Barbara A. Buchanan

Continued (Scheduling Conference 12/09/2015 09:00 AM)

Barbara A. Buchanan

Amended Notice of Hearing

Barbara A. Buchanan

Motion to Dismiss and Notice of Hearing

Barbara A. Buchanan

Hearing Scheduled (Motion to Dismiss 12/09/2015 09:00 AM)
Respondent's Motion

Barbara A. Buchanan

Brief Supporting Petitioner's Motion for Hearing of Case on Applicant's
Papers

Barbara A. Buchanan

11/17/2015

11/25/2015

Affidavit of Mel Bailey in Support of Petitioner's Motion for Hearing of Case Barbara A. Buchanan
on Applicant's Papers
Affidavit of Mark Larson In Support of Petitioner's Motion for Hearing of
Case on Applicant's Papers

Barbara A. Buchanan

Statement and Notice of Hearing, of Motion for Hearing of Case on
Applicant's Papers

Barbara A. Buchanan

Amended Petition for Writ of Prohibiton

Barbara A. Buchanan

Hearing Scheduled (Hearing Scheduled 12/09/2015 08:45 AM)
Petitioners petition for writ of probhibition

Barbara A. Buchanan

12/1/2015

Response to Petition

Barbara A. Buchanan

12/3/2015

Response to Petition for Writ of Prohibition & Amended Petition for Writ of
Prohibition

Barbara A. Buchanan

12/9/2015

Hearing result for Scheduling Conference scheduled on 12/09/2015 09:00 Barbara A. Buchanan
AM: District Court Hearing Held
Court Reporter: None
Number of Transcript Pages for this hearing estimated : Less Than 100
Pages
Hearing result for Motion to Dismiss scheduled on 12/09/2015 09:00 AM:
Motion Denied Respondent's Motion

Barbara A. Buchanan

Hearing result for Hearing Scheduled scheduled on 12/09/2015 08:45 AM: Barbara A. Buchanan
Continued Petitioners petition for writ of probhibition in Court to 1-20-16
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Case: CV-2015-0000434 Current Judge: Idaho Supreme Court

Schweitzer Basin Water Company vs. Schweitzer Fire District
Schweitzer Basin Water Company vs. Schweitzer Fire District

Other Claims
Date

Judge

12/9/2015

Court Minutes
Hearing type: Motion to Dismiss
Hearing date: 12/9/2015
Time: 8:45 am
Courtroom:
Court reporter: None
Minutes Clerk: Linda Oppelt
Tape Number: 1
Stephen Smith
Angela Marshall

Barbara A. Buchanan

12/10/2015

Order Denying Respondent's Motion to Dismiss

Barbara A. Buchanan

12/17/2015

Hearing Scheduled (Hearing Scheduled 01/20/2016 09:00 AM)
Petitioners Petition for Writ of Prohibition

Barbara A. Buchanan
Barbara A. Buchanan

Notice Of Hearing
1/6/2016

Response to Petition for Writ of Prohibition & Amended Petition for Writ of
Prohibition

Barbara A. Buchanan

Amended Response to Petition for Writ of Prohibition & Amended Petition
for Writ of Prohibition

Barbara A. Buchanan

Breit in Support of Respondents Objection to Petitioner's Writ of Prohibition Barbara A. Buchanan
and Motion for Hearing of Case on Applicant's Papers
Affidavit in Support of Respondent's Objection to Petitioner's Motion for
Hearing of Case on the Applicant's Papers

Barbara A. Buchanan

*****END OF FILE #1****BEGIN FILE #2*******
******BEGIN EXPANDO #1 *****

Barbara A. Buchanan

1/13/2016

Petitioner's Reply to Respondent's Brief Filed January 6, 2016

Barbara A. Buchanan

1/20/2016

Court Minutes
Hearing type: Petition for Writ of Prohibition
Hearing date: 1/20/2016
Time: 9:03 am
Courtroom:
Court reporter: None
Minutes Clerk: Susan Ayerle
Tape Number: 1
Stephen Smith for Pl
Angela Marshall for Def

Barbara A. Buchanan

Hearing result for Hearing Scheduled scheduled on 01/20/2016 09:00 AM: Barbara A. Buchanan
District Court Hearing Held
Court Reporter: None
Number of Transcript Pages for this hearing estimated: Petitioners Petition
for Writ of Prohibition
1/22/2016

2/4/2016

Hearing result for Hearing Scheduled scheduled on 01/20/2016 09:00 AM : Barbara A. Buchanan
Motion Granted Petitioners Petition for Writ of Prohibition
Memorandum Decision and Order Granting Writ of Prohibition

Barbara A. Buchanan

Petitioner's Motion for Award of Damages

Barbara A. Buchanan

Affidavit of Mel Bailey in Support of Award of Petitioner's Expenses or
Damages

Barbara A. Buchanan
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Case: CV-2015-0000434 Current Judge: Idaho Supreme Court

Schweitzer Basin Water Company vs. Schweitzer Fire District
Schweitzer Basin Water Company vs. Schweitzer Fire District

Other Claims
Date

Judge
Petitioner's Memorandum of Costs; and, Affidavit of Attorney's Fees and
Expenses

Barbara A Buchanan

No Notice of Hearing was filed at the time of the above motion

Barbara A Buchanan

2/18/2016

Objection to Motion for Attorney's Fees

Barbara A Buchanan

2/24/2016

Notice Of Hearing
(Petitioner's Motion for Award of Damages, filed February 4, 2016)

Barbara A Buchanan

2/4/2016

Hearing Scheduled (Motion 03/23/2016 11 :00 AM) Petitioner's Motion for Barbara A. Buchanan
Award of Damages
3/9/2016

3/23/2016

Petitioner's Notice of Intent re : March 23, 2016 Hearing

Barbara A Buchanan

Affidavit of Mel Bailey to Correct Erroneous Statement in District's
Objection to Motion for Attorney's Fees (incomplete document)

Barbara A Buchanan

Affidavit of Mel Bailey to Correction Erroneous Statement in Districts
Objection to Motion for Attorney's Fees
(with exhibits)

Barbara A Buchanan

Court Minutes
Hearing type: Motion for Award of Damages
Hearing date: 3/23/2016
Time: 11 :01 am
Courtroom:
Court reporter: None
Minutes Clerk: Linda Oppelt
Tape Number: 1
Stephen Smith
Angela Marshall

Barbara A Buchanan

Barbara A Buchanan
Hearing result for Motion scheduled on 03/23/2016 11 :00 AM: District
Court Hearing Held
Court Reporter: None
Number of Transcript Pages for this hearing estimated: Petitioner's Motion
for Award of Damages - More Than 100 Pages
Exhibit List

Barbara A Buchanan

3/29/2016

Order Awarding Attorney's Fees, Costs and Expenses Under I.C. 12-117;
or Alternativiely, Damages and Costs Under I.C. 7-312

Barbara A Buchanan

4/21/2016

Judgment

Barbara A Buchanan

Peremptory Writ of Prohibition

Barbara A Buchanan

Civil Disposition entered for: Schweitzer Fire District,, Defendant;
Schweitzer Basin Water Company, Plaintiff. Filing date: 4/21/2016

Barbara A Buchanan

STATUS CHANGED: closed

Barbara A Buchanan

Motion to Extend ime re: Motion for Reconsideration

Barbara A. Buchanan

Statement, and Notice of Hearing, of Moton for Reconsideration and to
Alter or Amend Judgment

Barbara A. Buchanan

Hearing Scheduled (Motion 06/22/2016 11 :00 AM) Petitioners Motion for
Reconsideration

Barbara A Buchanan

Petitioner's Notice of Intent re: June 22, 2016 Hearing

Barbara A Buchanan

Hearing Scheduled (Motion 06/22/2016 11 :00 AM) Petitioners Moton to
Alter or Amend Judgment
6

Barbara A Buchanan
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Case: CV-2015-0000434 Current Judge: Idaho Supreme Court

Schweitzer Basin Water Company vs. Schweitzer Fire District
Schweitzer Basin Water Company vs. Schweitzer Fire District

Other Claims
Date
5/5/2016

Judge
STATUS CHANGED: Closed pending clerk action

Barbara A. Buchanan

Attorney Smith's No Objection to Respondent's Motion to Extend Time

Barbara A. Buchanan

5/16/2016

Order Re: Motion to Extend Time Re: Motion for Reconsideration

Barbara A. Buchanan

5/19/2016

Petitioner's Brief in Support of Motion for Reconsideration and to Alter or
Amend Judgment

Barbara A. Buchanan

6/2/2016

Filing: L2 - Appeal, Magistrate Division to District Court Paid by: Marshall, Barbara A. Buchanan
Angela R (attorney for Schweitzer Fire District,) Receipt number: 0008078
Dated: 6/2/2016 Amount: $.00 (Cash) For: Schweitzer Fire District,
(defendant)

6/3/2016
6/22/2016

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
by: Marshall, Angela R (attorney for Schweitzer Fire District,) Receipt
number: 0008078 Dated: 6/2/2016 Amount: $.00 (Cash) For: Schweitzer
Fire District, (defendant)

Barbara A. Buchanan

Appealed To The Supreme Court

Barbara A. Buchanan

NOTICE OF APPEAL

Barbara A. Buchanan

Change Assigned Judge

Idaho Supreme Court

Clerk's Certificate Of Appeal- Copy to file

Idaho Supreme Court

Hearing result for Motion scheduled on 06/22/2016 11 :00 AM: Continued Barbara A. Buchanan
Petitioners Moton to Alter or Amend Judgment
Hearing Scheduled (Motion 07/06/2016 11: 15 AM) Petitioners Moton to
Alter or Amend Judgment

Barbara A. Buchanan

Hearing result for Motion scheduled on 06/22/2016 11 :00 AM: Continued Barbara A. Buchanan
Petitioners Motion for Reconsideration

6/27/2016

7/1/2016

Hearing Scheduled (Motion 07/06/2016 11: 15 AM) Petitioners Motion for
Reconsideration

Barbara A. Buchanan

Amended Notice Of Hearing

Barbara A. Buchanan

Order- Petition for Writ of Prohibition against Defendant- GRANTED, 2
Pages

Barbara A. Buchanan

Judgment- $37,659.20, 2 Pages

Barbara A. Buchanan

Civil Disposition entered for: Schweitzer Fire District,, Defendant;
Schweitzer Basin Water Company, Plaintiff. Filing date: 6/27/2016

Barbara A. Buchanan

Supreme Court Document Filed- Order to Withdraw Conditional Dismissal
and Reinstate Appeal Proceedings

Idaho Supreme Court

Due date for Clerk's Record to ISC: 08/31/2016, to Attys: 08/01/2016

Idaho Supreme Court
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Case: CV-2015-0000434 Current Judge: Idaho Supreme Court

Schweitzer Basin Water Company vs. Schweitzer Fire District
Schweitzer Basin Water Company vs. Schweitzer Fire District

Other Claims
Date
7/6/2016

7/13/2016

Judge
Court Minutes
Hearing type: Motion for Reconsideration/to Alter or Amen
Hearing date: 7/6/2016
Time: 11 :20 am
Courtroom:
Court reporter: None
Minutes Clerk: Linda Oppelt
Tape Number: 1
Stephen Smith
Angela Marshall
Marcia Bell
Melvin Bailey

Barbara A. Buchanan

Hearing result for Petitioner's Motion for Reconsideration scheduled on
07/06/2016 11 :15 AM : District Court Hearing Held
Court Reporter: None
Number of Transcript Pages for this hearing estimated: Less Than 100
Pages

Barbara A. Buchanan

Hearing result for Petitioners Moton to Alter or Amend Judgment
scheduled on 07/06/2016 11 :15 AM : District Court Hearing Held
Court Reporter: None
Number of Transcript Pages for this hearing estimated: Less Than 100
Pages

Barbara A. Buchanan

Memorandum Decision and Order Denying Petitioner's Motions for
Reconsideration and to Alter or Amend Judgment

Idaho Supreme Court

STATUS CHANGED: closed

Idaho Supreme Court

8/2/2016

Notice of Transcript Lodged, hearings held on March 25, 2015; June 19,
Idaho Supreme Court
2015; December 9, 2015; January 20, 2016 and March 23, 2016 via Valerie
Larson

8/8/2016

Certificate of Mailing of Clerk's Record; Stephen F. Smith, via Certified
Mail.

Idaho Supreme Court

Certificate Of Mailing of Clerk's Record ; Angela R. Marshall, via Certified
Mailing.

Idaho Supreme Court

8/15/2016

Domestic Certified Mail Return Receipt- Stephen Smith (Peggy Johnson)
on 8-11-2016

Idaho Supreme Court

8/18/2016

Domestic Certified Mail Return Receipt- Angela Marshall (Louis Marshall)
8/15/2016

Idaho Supreme Court

8/23/2016

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
by: Stephen Smith Receipt number: 0012550 Dated: 8/23/20 16 Amount:
$129.00 (Check) For: Schweitzer Basin Water Company (plaintiff)

Idaho Supreme Court

NOTICE OF CROSS-APPEAL

Idaho Supreme Court

8/24/2016

Clerk's Certificate Of Cross-Appeal - Sent to ISC

Idaho Supreme Court

8/26/2016

Statement, and Notice of Hearing , Of Objection and Request for Additions
to Clerk's Record
[IAR 29]

Idaho Supreme Court

Hearing Scheduled (Hearing Scheduled 09/21/2016 11 :00 AM)
Petitioner/Cross-Appellant Objection, and Request for Additons to Clerks
Record

Barbara A. Buchanan
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Case: CV-2015-0000434 Current Judge: Idaho Supreme Court

Schweitzer Basin Water Company vs. Schweitzer Fire District
Schweitzer Basin Water Company vs. Schweitzer Fire District

Other Claims
Date

Judge

8/26/2016

STATUS CHANGED: Closed pending clerk action

8/30/2016

Supreme Court Document Filed- Order Conditionally Dismissing Appeal for Idaho Supreme Court
Non-Payment of Fees for Preparation of the Clerk's Record and Reporter's
Transcripts-

8/31/2016

Statement and Notice of Hearing of Objection and Request for Additions to
Clerk's Record

Idaho Supreme Court

9/19/2016

Bond Posted - Cash (Receipt 13895 Dated 9/19/2016 for 100.00)

Idaho Supreme Court

Bond Posted - Cash (Receipt 13898 Dated 9/19/2016 for 458.25)

Idaho Supreme Court

Bond Converted (Transaction number 998 dated 9/19/2016 amount
458.25)

Idaho Supreme Court

Bond Converted (Transaction number 999 dated 9/19/2016 amount 83.20)

Idaho Supreme Court

Cash Bond Exonerated (Amount 16.80)

Idaho Supreme Court

Idaho Supreme Court

9/21/2016

Hearing result for Hearing Scheduled scheduled on 09/21/2016 11 :00 AM: Barbara A. Buchanan
Hearing Vacated Per Stipulation of Parties
Petitioner/Cross-Appellant Objection, and Request for Additons to Clerks
Record

9/26/2016

Bond Posted - Cash (Receipt 14331 Dated 9/27/2016 for 300.00)

Idaho Supreme Court

Notice of Payment of Estimated Fees for Transcript and Preparation of
Additional Clerk's Record

Idaho Supreme Court

Stipulation for Order Sustaining Objection , And Granting Request for
Additions to Clerk's Record

Barbara A. Buchanan

9/30/2016

Order Sustaining Objection, and Granting Request for Additions, to Clerk's Barbara A. Buchanan
Record
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O.BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
Attorney for Petitioner
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
'

SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-

4·3q

Petitioner,
PETITION FOR WRIT OF
PROHIBITION

vs.
SCHWEITZER FIRE DISTRICT,

Fee Category: A.A
Fee: $221.00

Res ondent.
The petitioner, Schweitzer Basin Water Company, states as follows:
1.

The Schweitzer Basin Water Company (the "Company") is a corporation duly

organized and existing under the laws of the State of Idaho, having its principal place of
business in Bonner County, Idaho.
2.

The respondent, Schweitzer Fire District (the "District"), is a duly organized and

existing governmental entity organized under the laws of the Stat eof Idaho, having its
principal place of business in Bonner County, Idaho.
3. On or about March 6, 2015, the Company was served with a letter from the
District purportedly scheduling a contested hearing at 1:00 p.m. on March 20, 2015 before

PETITION FOR WRIT OF PROHIBITION - 10
1

ASSIGNED TO

JUDGE BUCHANAN

a hearing committee to which the contested hearing had been assigned (the "hearing").
4. As set forth in detail in the Affidavit in Support of Petition For Writ of
Prohibition (the "Affidavit"), which has been contemporaneously filed, including the fact
that, in excess of or without authority, the District is seeking to require the Company to
make modifications to its private water system on which the Company owns no fire
hydrants, with the potential of the District seeking to impose fines or penalties on the
Company, without any statutory authority to do so, the District is seeking to conduct the
hearing without any jurisdiction or right to do so.
5. As also set forth in detail in the Affidavit, before the hearing date and promptly
after receipt of the March 6, 2015 letter from the District, the Company responded with its
documents pointing out to the District its lack of jurisdiction to entertain or proceed
further with the matter. Nevertheless, the District is persisting in proceeding with the
matter and has rejected the requests of the Company to vacate or continue the hearing.
6. The District will, unless prohibited and restrained by the Court, conduct the
hearing, and will continue to purportedly exercise jurisdiction over the hearing, despite
the lack of statutory jurisdiction and other procedural defects therein as set forth in the
Affidavit.
7. The Company has no plain, speedy, or adequate remedy in the ordinary course
oflaw, by any proceeding except the issuance of a writ of prohibition as prayed for below,
for the reason that there is no other resource but this Court available to the Company to
try to prevent the scheduled hearing from being conducted.
8. The scheduled hearing is without or in excess of the jurisdiction of the District.

11

PETITION FOR 'NRIT OF PROHIBITION - 2

PRAYER FOR RELIEF
The Company respectfully requests:
1.

The Court issue its writ of prohibition, pursuant to I.R.C.P. Rule 74 and Idaho

Code §7-41, et seq, commanding the commissioners of the District to refrain from any
further proceedings in the above-stated matter, or to show cause before the Court at a
specified time and place why the District has not elected to comply with the alternative
writ.
2.

A judgment for the Company to recover damages it has sustained, together with

costs, pursuant to Idaho Code §7-312.
3. Such other relief as the Court deems just.
DATED: March

Iq .2015.
Steve Smith, Attorney for Petitioner,
Schweitzer Basin Water Company
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PETITION FOR WRIT OF PROHIBITION - 3

Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165

i.-015 f']AH 19 PrJ y SY

Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015- t-f?:)4
Petitioner,
AFFIDAVIT IN SUPPORT OF PETITION
FOR WRIT OF PROHIBITION

vs.
SCHWEITZER FIRE DISTRICT,
Res ondent.
STATE OF IDAHO )
ss
County of Bonner

)

Mel Bailey, being first duly sworn upon oath, states as follows:
1.

I am a duly-authorized officer and agent of Schweitzer Basin Water Company.

2.

The facts stated in this affidavit are of my personal knowledge, I am over the age

of 18 years, and I am competent to testify to the facts stated herein.
3. The petitioner, Schweitzer Basin Water Company (the "Company"), is an Idaho
corporation that owns and operates a private water system under the jurisdiction of the
Idaho Department of Water Resources (the "Department").
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4. The respondent, Schweitzer Fire District (the "District"), is an Idaho fire district
and agency as defined by IDAPA 04.11.01(005)(02).
5. The District issued against the Company the District's Notice of Violations dated
June 14, 2013 (the "Notice of Violations"), a copy of which is attached as Exhibit 1.
6. The Company responded to the Notice of Violations with the Facsimile Letter
from its attorney dated July 19, 2013, a copy of which is attached as Exhibit 2. That
response included the fact that the District had no jurisdiction over the Company.
7. The District subsequently issued its Order For Remedy dated May 3, 2014, a
copy of which is attached as Exhibit 3.
8. The Order For Remedy was issued without statutory authority because an order
of remedy or removal is only authorized under Idaho Code §41-259 for a building or other
structure, which would not include the Company's private water system.
9. By its Response to Order For Remedy and Request For Contested Hearing dated
June 3, 2014, a copy of which is attached as Exhibit 4 the Company responded to the
District's Order For Remedy. Again, the Company stated therein the fact that the District
did not have any Jurisdiction over the Company's private water system.
10.

In response to the Company's request for a contested hearing on the Order For

Remedy, the District sent a letter advising of a purported contested case hearing scheduled
for August 8, 2014. A copy of that letter is attached as Exhibit 5. The scheduled hearing
never occurred. Instead, at the request of the Company, the Company and the District
representatives met in an effort to discuss and resolve the concerns of the District that
resulted in the issuance of the Order For Remedy. At the end of that meeting, the parties
agreed to meet again.
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11. Subsequently, the agreed second meeting was cancelled by the District, which
then had its attorney send to the Company's attorney the letter dated October 15, 2014, a
copy of which is attached as Exhibit 6. The District's letter requested a plan for
improvements by the Company to its private water system, which the District committed
to immediately review and either approve or deny.
12. By e-mail from the Company's attorney to the District's attorney dated October
30, 2014, the Company submitted the requested plan to the District. A copy of that e-mail
is attached as Exhibit 7.
13. Instead of responding with either an approval or denial of the Company's plan,
the District's attorney instead, approximately four months later, sent a letter dated March
6, 2015 (the "letter of March 6, 2015"). A copy of that letter is attached Exhibit 8.
14. The March 6, 2015 letter is subject to the following fatal defects as any kind of
document to initiate a contested hearing as detailed in the attached Exhibit 9:
A. The District has failed to adopt or give notice of a rule of procedure that

lists the officer or officers with whom all documents in contested cases must be filed, in
violation ofIDAPA 04.11.01(008).
B. The District has made it impossible for the Company to comply with the
requirement that all written documents that are intended to be a part of an official record
for a decision in a contested case be filed with the officer designated by the District, in
violation of IDAPA 04.11.01(053).
C. The District has failed to file and serve a petition to initiate a contested
case, in violation of IDAPA 04.11.01(230)(01)(c). The District's failure to file a petition to
initiate a contested case has denied the due process rights of the Company, including
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notice and opportunity to file an answer, in violation ofIDAPA 04.11.01(270). The District
failed to have the March 16, 2015 letter comply with the form of pleading requirements, in
violation ofIDAPA 04.11.01(301).
D. The District failed to include a proof of service on the March 16, 2015
letter, in violation ofIDAPA 04.11.01(303).
E. The District has failed to provide any proof of appointment of the hearing

officers, in violation of IDAPA 04.11.01(410). The District failed to include the names of
the hearing officers which denied the due process rights of the Company to
disqualification of officers hearing contested cases, in violation of IDAPA 04.11.01(412).
F. The March 6, 2015 letterfailed to comply with the notice of hearing
requirements because it did not list the names of the presiding officers who would hear the
case, or the names of persons with whom documents and pleadings in the case should be
filed or listing valid legal authority of the District to conduct the hearing, in violation of
IDAPA 04.11.01(550).
DATED: March

}q

2015.

~~~
Mtailey
/
SUBSCRIBED AND SWORN to before me, a notary public, on this/
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March, 2015.
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7094 SCHWEITZER MTN. RD.

SCHWEITZER FIRE DISTRICT

SANDPOINT, 10 83864

208-265-4741

Melvyn James Bailey
Schweitzer Basin Water Company

PO Box 72
Sagle, ID 83860

RE: SCHWEITZER FIRE DISTRICT

NOTICE OF VIOLATIONS
FIRE CODE INSPECTION OF PEEMISE LOCATED WITHIN SCHWEITZER
FIRE DISTRICT INCLUDES THE HYDRANTS AT THE LOCATIONS THAT ARE
SERVICED AND OWNED BY SCHWEITZER BASIN WATER COMPANY AT THE
FOLLOWING LOCATIONS:
#102 1018 Mogul Hill Rd. Near Castle
#110 226 Mogul Hill Rd., Blue Beatle Condos
#115 128 Mogul Hill Rd., Granite Peaks
#120 436 Ullr Rd. (This hydrant does meet the minimum standard!)
#130 346 Ullr Rd. Switch Back
#150 190 Ullr Rd. across Legasa Tri·plex
#180 58 Ullr Rd. End of Ullr Lodge Condos
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#136 8710 Schw. Mt. Rd. & Parallel
#137 400 Parallel, Black Diamond Condos
#138 190 Snowplow Rd., Adj. Five-plex
#139 185 Parallel and Snowplow
#140 8760 Schw. Mtn. Rd., Red Cricket/Snow Drift
#200

20 Snow Ghost Rd . Adj. Tri-plex

#150 495 N.W. Passage , Die Schmeiterling Condos
#153 107 Cornice Ct. Condos off N.W. Passage
#155 10 Slalom Rd. & N.W. Passage
#158 38 Slalom Rd., Boulder Creek Condos
#160 166 Slalom Rd., End of.
#170 86 Telemark Rd. & Wild Flwr. Condos
#180 463 Telemark, Adj. Tri-plex
#185 780 Telemark near Fall Line Lot

Dear Mr. Bailey:
This correspondence is notice as to the deficiencies in your water system that must
be remedied. Numerous fire code and safety inspections have been conducted and
there are many locations that are very deficient and affect the safety of Schweitzer
residents and property. In numerous locations, listed above, the flow is far below
the standard of 1000 GPM. These locations need your immediate attention. We
expect immediate action be taken within 20 days from the date of service of this
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notice. We will schedule a subsequent inspection to be held in approximately 30
days from the date of this letter.
Failure to comply with this request for corrective action can result in the issuance of
a summons to face a misdemeanor criminal charge which can result in a period of
imprisonment, a fine, or both. The Schweitzer Fire District Commissioners and I,
as Fire Chief, have chosen not to pursue this as a criminal matter but have chosen
to remedy these deficiencies using a civil process.

Pursuant to Idaho code 41-256(1), local fire chiefs, such as myself, are allowed to act
as agents of the state fire marshal, and shall order the deficiencies remedied or
removed. Once the order is set forth, you may request a hearing under IDAP A
04.11.01. That hearing is called a "contested hearing" in which you can ask for a
change in that origin_al order. If you still do not get the requested outcome you may
'·

appeal to the state fire marshal within twenty days of the contested hearing and
after that appeal may further appeal to the District Court within thirty days.

Pursuant to Idaho Code 41-259 through 41-263, any repairs that are ordered may
be completed at the direction of Schweitzer Fire Chief and the expenses of such
repairs can be recovered through the Bonner County Treasurer tax rolls. This
includes attorneys' fees and necessary costs for the process of appeals . In addition,
fines are levied at a per day basis as follows: 1-7 days, $10 per day; 8-30 days $50
per day; and $100 per day after 30 days.

Speaking for the Fire District Commissioners and myself, I feel that we have been
very accommodating to this point and feel we must proceed for the safety of our
community.
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We have retained an attorney, Mrs. Angela Marshall, to assist us in resolving these
deficiencies. If you are represented by counsel, please ask your attorney to call her
immediately. If you are not represented, you may call her with any questions or
concerns at (208)255-7260 or email her at angelarnarshall66@grnail.com.

If you have any questions or cornrnents regarding the specifics of the deficiencies

feel free to contact rne at the above phone number or contact rne through email. If
at any time you are represented by an attorney please notify me immediately so
that we may initiate appropriate correspondence between our attorneys.

/'

Sincerely,

Fire Chief
Schweitzer Fire District

4
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STEPHEN F. SMITH
ATIORNEY AT LAW, CHARTERED

Serving clients for
34 years

102 SUPERIOR STREET
P.O.BOXC
SANDPOINT, ID 83864
TELEPHONE: (208) 263-3115
FACSIMILE: (208) 255-4325
E-MAIL: steve@stevesmithlaw.com

Peggy Johnson,
Paralegal

FACSIMILE LETTER
TO:

Angela Marshall

FROM: Steve Smith

Schweitzer Basin Water Company/Schweitzer Fire District
'c;
TIME:
DATE: July j_~J; 2013

RE:

TELECOPY NO.: 888-739-6863

TELEPHONE NO.: 255-7260

NUMBER OF PAGES (including this cover sheet): 6
MESSAGE: Thank you for discussing this matter with me by telephone on July 8,
2013. This e-mail is sent in response to the one that you sent here on July 9, 2013.

At the outset, it is important for the Schweitzer Fire District (the "District") to maintain
an accurate perspective of this matter, including the following:
1. Since about 1964, the predecessor to the current Schweitzer Basin Water
Company (the "Company") has been providing water service to residents and businesses
on Schweitzer Mountain.

2. Mel and Marsha Bailey purchased that predecessor in interest in the late
198o's and continued the Company that had been formed by Dr. Fowler.
3. Prior to about 1992, the Company did not have any fire hydrants on its system.
A timeline regarding fire hydrants being added by property owners is attached.

4. Subsequently, the District began requiring that owners of real property who
wanted to build on Schweitzer Mountain had to install fire hydrants. That bas occurred,
but the Company has consistently provided written documentation to all concerned that
the system was never designed to have fire hydrants on it and that, because of the
elevations involved in the system, there were some areas that would not have the
capacity to provide the gallonage that would be expected by the District. The fire
NOTICE OF CONFIDENTIALITY
The information in this facsimile is confidential and intended only for the use of the addressee. The dat.a
transmitted may be privileged and exempt from disclosure. Do not copy or distribute to anyone other than the
addressee. Use of data by other than the intended recipient is prohibited. Please notify this office immediately if
you have received this communication in error. Upon notification thi office will arrange for return of the
facsimile copies to Stephen F. Smith. Thank you for your assistance.
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hydrants were always put in by the owners, at the owners' expense and the Company has
never had any involvement in the maintenance of the fire hydrants, including any
involvement in snow removal during the winter months.
5. There have been occasional fires on Schweitzer Mountain in structures
serviced by the Company, and the Company is not aware of any situation in which there
was insufficient water pressure and flow to support the firefighting efforts.
6. The existence of the Company's system has allowed owners to have fire
insurance rating lowered from about a 10 to about a 5, resulting in substantial savings
on fire insurance premiums.
7. The Company, a couple of years ago, built a 120,000 gallon reservoir so that
there would be more than an adequate reserve of water for the system.
8. Presently, about 2/3 of Schweitzer Mountain is serviced by the Company's
water system, which consists of approximately seven miles of pipe.
In 200·9, the Company cooperated with the District when the District wanted
to measure fire hydrant flows. The testing equipment utilized by the District, however,
had numerous problems that were recognized by the District's personnel. The Company
therefore does not believe that the 2009 fire hydrant flow measurements were accurate.
9.

10. The Company has heard nothing from the District since 2009, and then
suddenly the District sent its Notice of Violations to the Company, allowing only 20 days
for all of the purported problems to be remedied. That is no way for the District to treat
the Company, especially since the Company has allowed owners to put fire hydrants on
the system and the District has accepted what it now considers sub-standard fire
hydrants. (I will note that I previously prevailed in a District Court case between two
governmental entities on the theory of estoppel, in a factual situation that was not as
compelling as th,~ one here.)

As has always been the situation, the owners of the Company are more than willing to

discuss this situation with the District to take any reasonable action that will improve
the status of the fire hydrants at issue. It will be important for the District to keep in
mind, however, that the pressure control stations are necessary in this system because
of the changes in elevation and that much of the restriction on flow through the system
results from the size of pipes that were installed before the Company purchased the
system. It would be totally unreasonable to expect the Company to do anything with
those two eleme1:1ts of the system, especially because of the risk of damage to owner's
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water pipes and appliances, and also because of the huge expense of replacing pipe. The
District needs to keep in mind that the resolution of last resort for the Company would
be to take the fire hydrants out of service altogether. The resulting risk and expense to
real property owners on Schweitzer Mountain is something that the Company intends to
avoid, and the District should as well.
It is also regrettable that, as stated in your e-mail, the District is willing to talk about
these issues, but is not willing to relieve the Company from the 20-day deadline stated
in the Notice of Violations (the "Notice"). That attitude on the part of the District leaves
the Company with no alternative to give the following formal response to the Notice :
1.

The Company denies all of the allegations of the Notice.

2. The Company requests a hearing and reserves any right of defense, hearing or
appeal that is applicable.
3. As affirmative defenses to the Notice, the Company states the following:
A. The Notice is undated.
B. The Notice fails to state when service was made for purposes of the
response deadline, which is the unconstitutional denial of procedural due process.
C. The Notice fails to cite any authority as to any jurisdiction of the
District over the Company's private water system.
D. :The Notice fails to cite any authority for the purported 1,000 gallons
per minute standard, which constitutes an unconstitutional denial of substantive due
process.
E. The Notice fails to cite any authority for the issuance of a summons for
a criminal misdemeanor charge, which also constitutes an unconstitutional denial of
procedural and substantive due process.
F. The Notice fails to clarify when an order was set forth, or what order
was set forth, for the purposes of triggering the right to a hearing, which is again an
unconstitutional denial of procedural due process.
G. The District lacks statutory jurisdiction to order repairs pursuant to
Idaho Code §§41-259 - 41-263, since those statutes pertain to buildings or structures.
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Please advise the District that, if it goes ahead with any attempt to enforce the Notice, it
will be incumbent upon me to advise the Company of its rights under 42 U.S.C. Section
1983 for violation of civil rights. That type of action by the District would result in a
prima facie case because, first, the action would occur under color of law, and, secondly,
the action would result in the deprivation of a constitutional right. Souders vs. Lucero,
196 F.3d 1040 (9 th Cir. 1999). As a local government entity, the District would be held
liable for unconstitutional policies and practices. Monell vs. Dept. of Soc. Serv., 436
U.S. 658, 98 S. CT. 2018, 56 L. Ed. 2d. 611 (1978). The District should be aware that,
pursuant to 42 U.S.C. Section 1988, a successful civil rights claim by the Company
would entitle the Company to an award of attorney's fees.

If the District is truly concerned for the safety of the Schweitzer Mountain community, it
will participate in discussions with the Company to improve the viability of the fire
hydrants as much as is reasonably possible. The Company would prefer to invest its
time, finance.s and energy into working with the District instead of defending an
administrative proceeding and litigating its claims against the District. Mel, Marsha and
I will look forward to what we hope will be a positive response from the District.
Thank you.

~~
e: Mel and Marshal Bailey
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SCHWEITZER FIRE DISTRICT

7094 SCHWEITZER MTN. RD.
SANDPOINT, ID 83864
208-265-4741

,jDAHO
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ORDER FOR REMEDY
)

Schweitzer Fire District,

)

Claimant.

)

vs.

Schweitzer Basin Water Company,
Respondent .

)

ORDERED DEMANDING REPAIR

)

AND REMEDY OF DEF1CIENCIES

)

IN WATER SYSTEM

)
)

IT IS HEREBY ORDERED that the Schweitzer Fire District hydrants, as listed on Exhibit
"A", are to be remedied and repaired to a level consistent with the standard of 1000 GPM water

flow as stated in the International Fire Code as stated in Idaho Code 41-253(1) through 41-269
and IDAPA 18.01.50. The repairs will be performed and expenses recovered from Bailey Water
Systems through the Bonner County tax rolls. On June 25, 2013, you received notice to repair
these hydrants within 30 days. No notice was filed that the hydrants were repaired as required.
Mr. Spencer Newton, Fire Chief of Schweitzer Fire District, makes the following order as
an assistant of the State Fire Marshall and pursuant to Idaho Code 41-256(1). According to
Idaho Code 41-260, you have the following options if you disagree with this order. Hyou wish to
contest this Order, please file a request for a contested hearing pursuant to IDAPA 04.11.01. If
you wish to appeal the decision of the contested hearing ruling you will then have 20 days to
appeal to the State Fire Marshall with 20 days after receiving the ruling. Thirty days from the
State Fire Marshall ruling you will have thirty days to appeal that decision to the District Court.
Please be aware that fines will be assessed as follows: $10.00 per day for days 1-7, $50
per day for days 8-30, and $100 per days after the thirtieth day.

Letter & Order to Bailey/Attorney
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Please send Notice of Appeal to:

Attorney for Schweitzer Fire District
Attn: Angela R. Marshall, Attorney at Law

PO Box1133
Sandpoint, ID 83864

Your appeal, if you choose to file one, should be postmarked within 30 days from your receipt of
this Order.
,

--

. .- .---------

-···
--------------

... - .

-,y

. ·:,;---

.,_ ..·
.,;·....::''-'

...

Dated:

Fire Chief, Schweitzer Fire District
Acting as Assistant Fire Marshal
U ')'l ~-,,
~2 ;J._O . LI
Dated: -, ui-,lf ~ I u i 1

CL~-L(J~tL&'"'

GQ__

~~ " W 1

Angela R Marshall, Attorney at Law
Attorney for Schweitzer Fire District

Letter & Order to Bailey/Attorney
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Exhibit "A"

# I 02

1018 Mogul Hill Rd. Near Castle

# 110

226 Mogul Hill Rd. Blue Beatle Condos

# 115

128 Mogul Hill Rd. Granite Peaks

#120

436 Ullr Rd.

#130

346 Ullr Rd. Switch Back

# 150

190 Ullr Rd. across Legasa Triplex

#180

58 Ullr Rd. End ofUllr Lodge Condos

#136

8710 Schweitzer Mt. Rd & Parallel

# 13 7

400 Parallel, Black Diamond Condos

#138

190 Snowplow Rd. Adj. Five-Plex

#139

185 Parallel and Snowplow

#140

8760 Schweitzer Mountain Rd. Cricket/ Snow Drift

#200

20 Snow Ghost Rd. Adj Tri-Plex

#150

495 N.W. Passage, Die Schmeiterling Condos

#153

107 Cornice Ct. Condos of North West Passage

# 155

10 Slalom Rd. & Northwest Passage

#158

38 Slalom Rd. Boulder Creek Condos

# 160

166 Slalom Rd. End of.

#170

86 Telemark Rd. &Wild Flower Condos

#180

463 Telemark Adj. Tri Plex
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#185

780 Telemark near Fall Line Lot
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Stephen F. Smith
Attorney at Law, Chartered
P.O. BoxC :Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (io8) 255-4325
Idaho State Bar No. 2165
Attorney for Respondent

,," -

SCHWEITZER FIRE DI STRICT,

Claimant,

RESPONSE TO ORDER FOR REMEDY
AND REQUEST FOR CONTESTED
HEARING

vs.
SCHWEITZER BASIN WATER COMPANY,

Res ondent.
Schweitzer Basin Water Company, an Idaho corporation, through its attorney,
Steve Smith, respectfully responds to the Ordered (sic) Demanding Repair and Remedy of
Deficiencies in Water System dated May 3, 2014 (the "Order") as follows:

RESPONSETOORDERFORREMEDY
1.

Schweitzer Basin Water Company (the "Company") denies all of the allegations

of the Order except as expressly admitted in this response.
2.

The Order is directed to the wrong party, because the fire hydrants at issue are

alleged in the Order as being those of Schweitzer Fire District (the "District"), and because
the owners of real property who wanted to build on Schweitzer Mountain had to install,
and are the owners of, the fire hydrants at issue. The Company has consistently provided
written documentation to all concerned that the system was never designed to have fire
hydrants on it and that, because of the elevations involved in the system, there were some

RESPONSE TO ORDER FOR REMEDY AND REQUEST FOR CONTESTED
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areas that would not have the capacity to provide the gallonage that might be expected by
the District. The fire hydrants were always put in by the owners, at the owners' expense,
and the Company has never had any involvement in the maintenance of the fire hydrants,
including any involvement in snow removal during winter months.
3. There is no repair that is needed concerning the fire hydrants. The pressure
control stations are necessary in the Company's water system because of the changes in
elevation, and the restriction on flow through the system results from the size of pipes that
were installed before the Company purchased the system. It is unreasonable to expect the
Company to do anything with those two elements of the system, especially because of the
risk to real property owners' water pipes and appliances.
4. The

2000

edition of the International Fire Code in Appendix B specifically

provides, in Section B103.1, that a fire chief is authorized to reduce the fire-flow
requirements for isolated buildings or a group of buildings in rural areas or small
communities where the development of full fire-flow requirements is impractical, which is
the case here. Such decreases have been allowed in many local municipal and district fire
hydrant systems.
5. The District lacks statutory jurisdiction to order repairs pursuant to Idaho Code
§41-259 through 41-263 because those statutes pertain to buildings or structures.
6. The Company responded to the District's prior notice to repair of June 25, 2013,
but did not take any other action based upon the same facts as set forth in this response.
7. The Order fails to cite any authority as to any jurisdiction of the District over the
Company's private water system.
8. Any attempt by the District to enforce the Order would be in contravention of

RESPONSE TO ORDER FOR REMEDY AND REQUEST FOR CONTESTED
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the grandfathered rights recognized by the May 6, 2014 letter from the State of Idaho,
Department of Environmental Quality to the District (the "DEQ letter").
9. If the District pursues the action threatened by the Order, the Company reserves
its right to discontinue water service to the fire hydrant_s.
10.

The Company disputes the alleged fire hydrant flows set forth in Exhibit "A"

attached to the Order because the testing equipment utilized by the District in 2009 was
subject to numerous problems that were recognized by the District's personnel.
11.

Based upon the fact that the District first ordered the Company to increase the

fire flows in the year 2009, and did not thereafter take any further action until June 2013,
the District's Order is subject to the equitable defenses of estoppel, waiver and laches.
12.

Pursuant to the DEQ letter, the District and the Company should work together

to provide the best fire protection to the residents of the District, and the Order should be
rescinded.
REQUEST FOR CONTESTED HEARING

The Company requests a contested hearing and reserves any right of defense,
hearing or appeal that is available to it under the Idaho Code and the Idaho Administrative
Procedures Act.
DATED: June

5 ,2014.
Steve Smith, Attorney for
"Schweitzer Basin Water Company

RESPONSE TO ORDER FOR REMEDY AND REQUEST FOR CONTESTED
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CERTIFICATE OF SERVICE
I hereby certify that on this~~ of June, 2014, I caused to be served a true
and correct copy of the foregoing by the mEithod indicated below, and addressed to the
following:
Attorney For Schweitzer Fire District
Attn: Angela R. Marshall, Attorney at Law
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

U.S. Mail
Hand
Delivered
--___ Overnight Mail
v'. Telecopy (Fax)
/

RESPONSE TO ORDER FOR REMEDY AND REQUEST FOR CONTESTED
HEARING-4
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SCHWEITZER FIRE DISTRICT

7094 SCHWEITZER MTN. RD.
SANDPOINT, ID 83864
208-265-4741
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TO:

SCHWEITZER BASIN WATER COMPANY
MELVYN BAILEY
C/O

ATTORNEY STEPHEN SMITH

102 SUPERIOR STREET
SANDPOINT, ID 83864

SCHWEITZER BASIN WATER COMPANY AND MELVYN BAILEY ARE HEREBY
NOTIFIED that the Schweitzer Fire District, acting as an agent of the Idaho State Fire Marshal, has initiated
this action to determine the correctness of the ORDER FOR REMEDY served upon the Respondent on May
3, 2014.

IT IS HEREBY ORDERED that a contested case hearing will be held on August 8, 2014, at 4:00pm
at the Bonner County Prosecutors Office, Conference Room, 127 S. First Avenue, Sandpoint, ID. All mail
sent to the BOARD OF APPEALS should be directed to PO Box 1133, Sandpoint, ID, 83864.
Schweitzer Fire District, has assigned this matter to a panel of three persons who will comprise the
hearing committee, which is referred to as the BOARD OF APPEALS.
The hearing will be conducted pursuant to the conte~ted case procedures set out in Chapter 4.11.01 of
the Idaho Rules of the Administrative Procedure Act, the Idaho Code 41-254.1, 41-256(1), 41-259 and
International Fire Code 108.1-108.3.
A copy of these materials are available at 1,,vww.adminntles.i laho. gov and through the Idaho State
Fire Marshal web page.

ISSUES

Was Schweitzer Fire District, acting as an agent of the Idaho State Fire Marshal, correct to ORDER
FOR REMEDY the fire hydrants on the Schweitzer Basin Water Company Line to be remedied and repaired
to a level consistent with the standard of 1000 GPM water flow as stated in the International Fire Code and
as stated in Idaho Code 41-253(1) through 41-269 and IDAPA 18.01.50?
Was Schweitzer Fire District correct to order that the repairs will be performed and expenses,
including fines and attorney fees and costs, will be recovered from Schweitzer Basin Water Company and
Melvyn Bailey through the Bonner County tax rolls pursuant to Idaho Code 42-261?

EXHIBIT 5
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ADDITIONAL NOTICE

1.
The Respondent's failure to appear at the hearing or any prehearing conference, may result in
a finding that the Respondent is in default, that the Schweitzer Fire District, acting as agent for the Idaho Fire
Marshal, allegations contained in this Notice and Order may be accepted as true, and its proposed action may
be upheld.
2.
If any party has good cause for requesting a delay of the hearing or any prehearing conference,
the request must be made in writing at least five days prior to the scheduled date. A copy of the request must
be served on the other party.
3.
All parties have the right to be represented by legal counsel, by themselves, or by a person of
their choice if not otherwise prohibited as the unauthorized practice of law. The parties are entitled to the
issuance of subpoenas to compel witnesses to attend the hearing. The parties will have the opportunity to be
heard orally, to present evidence, cross-examine witnesses and submit evidence and argument. Ordinarily
the hearing is tape-recorded. The parties may request that a court reporter record the testimony at their
expense.

4.
Persons attending the hearing should bring all evidence bearing on the case, including any
records or other documents. Be advised that if data that is not public is admitted into the record, it may become public data unless an objection is made and relief is requested.

5.
Any party who needs an accommodation for a disability in order to participate in this hearing
process may request one. Examples of reasonable accommodations include wheelchair accessibility, an interpreter, or Braille or large-print materials.

Dated this J.l!1iay of Jwj

, 2014.
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October 15. 2014
Mr. Stephen Smith
Attorney at Law
102 Superior Stre.et
PO Box C
Sandpoint, ID 83864

SENT VIA El'vIATL

Re: Schweitzer Basin Water Company

Dear Stephen.

Pursuant to our last meeting with Mr. Bailey_ Mr. Newton. and Mr. Lowe.lam wtiting in follo'vv
up to the numbers we received in early September. The Schweitzer Fire District Commissioners
have hnd a cham.:e to review the most recent tes-ting completed by SB\VC and Mr. Bailey. The
testing results we:re as we suspected and the results do 11ot meet the International Fire Code tlow
chart as shown in Appendix B.
After re iewing those results and conYening a meeting v.ith the commissioners, it has been .
decided that if certai.n conditions are met they are\ ii ling to modi I)· the acceptabl.e standards to
follow the Intermltional WiJdland Urban lnleliace Code exception r.ad1er than tbe IFC, Appendix
B. ln order for us to consider this exception we must have a c.omplete and specific plan. This
plan must also include a detailed timeline on bow the SBWC plans to meet these modified
standards. Th.is plan must be received b_ · my office within two weeks from today, October 30,
2014. at 5:00pm. If no plan is submitted within the time period allov,'ed, a ne·w hearing will be
scheduled immediately and held in accordance \'.Vith to our previous notices and orders.

If a plan is submitted it will be revjewed immediately and will be either approved or denied. At
any time that the plan, once preliminarily approved. is not followed or not within the time
1
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constraints agreed upon. the hearing v-.•ill be scheduled immedjately. ln that event, the standards
will continue a:t those consistent with the International Fire Code.
This offer is not an offer to modify lhe original standards in any \:vay except as explained above.
If we proceed to heari.ng on this matter we \\'iii be pursuing the original standards as stated in the
order previously delivered. This offer is an "lli!mpt to settle this matter Ln a timely and efficierrt

m:ermer.
For your convenience I have attached a copy of the relevant sectio11 of the International Wild land

Urban Interface Code Section 404.5.
I'lo·ok forward to hearing from you. Please notify me as soon as possible if you know ir your
client will be presenting a plan. Thank you for your attention to this matter. Do not hesitate to
call or write me if you have tmy questions or comments.

Sincerely,

Angela R. Marshall
Attomey for Schweitzer Fire District

oc. Enclosure

2
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404,5 Adequate water supply,
Adequate water supply shall be determined for purposes of initial attack and flame front
control as follows:

1. One- and two-family dwellings. The required water supply for one - and two-family
dwellings having a fire flow calculation area that does not exceed 3,600 squa re feet
(334 m2 ) shall be 1,000 gallons per minute (63.1 L/s) for a minimum duration of 30
minutes. The required water supp>ly for one- and two-family dwellings having a fire
flow calculation area in excess of 3,600 square feet (334 m 2 ) shall be 1,500 gallons
per minute (95 L/s) for a minimum duration of 30 minutes.

Exception: A reduction in required flow rate of 50 percent, as approved by the code
offlcial, is allowed when the building is provided with an approved automatic
sprinkler system.
2. Buildings other than one- and two-family dwellings. The water supply required for
buildings other than one- and two-family dwellings shall be as approved by the code
offici-al but shall not be less than 1,500 gallons per minute (95 L/s) for a duration of
two hours.
Exception: A reduction in required flow rate of up to 75 percent, as approved by the
code official, is allowed when the building is provided with an approved automatic
~prinkler system. The resulting water supply shall not be less than 1,500 gallons per
minute (94.6 l/s).
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Steve Smith <steve@stevesmithlaw.com>

,· J

Schweitzer Basin Water Company/Schweitzer Fire District
1 message
Thu, Oct 30, 2014 at 4:34 PM

Steve Smith <steve@stevesmithlaw.com>
To: Angela Marshall <angelamarshall66@gmail.com>

Angela,

Thank you for your letter of October 15,

2014.

Attached please find the letter and schedule that you requested.

Please let me know available mediation dates for you and your client. I will look forward to hearing from you.

Thank you.
/s/ Steve Smith
Stephen F. Smith
Attorney at Law, Chartered
P.O. Box C
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
e-mail: steve@stevesmithlaw.com
e: Mel Bailey and Marshal Bell (without attachments)
NOTICE OF CONFIDENTIALITY
The infonnation in this e-mail is confidential and intended only for the use of the addressee. The data transmitted
may be privileged and exempt from disclosure. Do not copy or distribute to anyone other than the addressee.
Use of data by other than the intended recipient is prohibited. Please notify this office immediately if you have
received this communication in error. Upon notification this office will arrange for return of the e-mail to Stephen
F. Smith. Thank you for your assistance.

_________

___,_,,__

---·-·-

~ 10-30-14 ltr to Angela Marshall.PDF

855K
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Schweitzer Basin Water LLC
PO Box 772
Sandpoint ID 83864
208-610-2318
October 30, 2014
To: Stephen Smith
102 Superior St
Sandpoint ID 83864
208-263-3115
Subject: Response to October 16, 2014 letter from Marshall Law Office and
Mediation Center Re: Schweitzer Basin Water LLC
Steve,
We have reviewed the subject letter and have the following comments. Please
pass these on to the Marshall Law Office and Mediation Center, per her request.
We thank the Schweitzer Fire Commissioners and Schweitzer Fire Chief for
reviewing the summer 2014 water flow test results from the Schweitzer Basin
Water LLC (SBWLC) fire hydrants provided by us (attachment 1 ). We think it is
very impressive that the fire hydrant flow average was 689 gpm, a 65% increase
from the fire hydrant flow average recorded by the Schweitzer Fire Chief in 2010,
which was 448 gpm.
These increases were due to:
1. Examining the water system for areas where actual flows did not meet
calculated flows. Two areas were found where the flows were less than
the calculated flows of the piping. For one of the anomalies, a sound
consultant was used to confirm the general search area. A pressurereducing valve installed when the system was first built in the 1960's was
found restricting flow. This valve was never mapped nor recorded. This
valve was not necessary for the system and was removed. The second
anomaly's general location was identified. An excavation contractor was
hired. This excavation contractor, using a deep seeking metal detector,
found a valve with its riser three feet under the asphalt. This valve was
also not mapped nor identified in the system. This valve was found to be
barely open and greatly restricting flow. A control riser was installed and
the valve was fully opened with full flow restored to the system. No other
anomalies have been identified.
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2. Isolation valves were found not to be fully open on some fire hydrants.
These valves were exercised and opened.
3. Operating problems on four fire hydrants. These included: a broken stem,
leaking seals and threads that did not allow full opening of the valve.
These problems were brought to the attention of the fire hydrant owners
and repaired by the fire hydrant owners.
4. Using calibrated equipment and following proper procedures to get
accurate flow results from fire hydrants on the Schweitzer Basin Water
LLC water mains. No changes were made to pressured control valves or
other controls to increase the water flow, which flows by gravity.
Note: The minimum and maximum pressures that can be used in a potable
water system are prescribed by regulations, thus limiting the maximum water
flow for fire hydrant use. The water system pressure limits required by Idaho
Department of Environmental Quality (IDEQ) are established to protect the
health and safety of the public and to protect the water users plumbing and
appliances.
A history of the SBWLLC, attachment 2, provides the background of the water
system, the development of the fire district and their initial relationship. A page
from the 1992 SBWLLC Rules and Regulations addressed the limitations of the
SBWLLC to providing water for fire flows and the ownership of the fire hydrants
(attachment 3).
The SBWLLC is committed to continue to improve fire hydrant water flows as
a service to the Schweitzer community. Flows can be increased when fire
hydrants are located on the water mains where the line pressure is high and
when water is available from two directions. Adding water mains to connect
dead end mains, or create loops, increases water flow. We have scheduled the
following:
1. Move fire hydrant #6 (by Hollow Creek Lodge on Ullr) from the lowpressure side to the high-pressure side of pressure reducing valve PUL2.
This is scheduled for the summer of 2015.
2. Perform a test by connecting the two 2 inch lines inside the Black Bear
condo to see if the added flow from the Cedar Ridge condo line will
increase the flow to the fire hydrant #14 (in front of Die Schmitterling
condo) and fire hydrant #15 (in front of The Cornice condos). This test
will be done when access is available at the Black Bear condo.
• Note this is a temporary connection until the addition of the loop in
item 3 below.
• The 2 inch line size will only provide limited flow and
• FH #15 may be helped by this change but the 4-inch supply line
will always limit the FH #15 flow.
3. Two properties are still to be developed that effect the looping of the
water system. In two separate locations, dead ends on the water mains
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will be connected. To facilitate joining of two different pressure zones,
each of these connections will require pressure-reducing valves to be
added at the system. When the landowners of the properties develop
these properties, these connections will be made.
We propose that the Schweitzer Fire Commissioners/Schweitzer Fire Chief and
the owners of the Schweitzer Basin Water LLC meet with a mediator to resolve
the fire flow issue. We found that Mr. Mark Larson, retired Idaho State Fire
Marshall, has formed the Mark Larson and Associates LLC, and is available as
a fire system consultant. We recommend that Mr. Larson be hired as a mediator
to resolve the fire flow concerns and that the Schweitzer Fire District and
SBWLLC split his costs. With his many years of experience with fire districts,
we feel Mr. Larson would be uniquely qualified. The mediation meeting could be
accomplished within the next 30 days.
Thank you Steve for forwarding this to Ms. Marshall.
Sincerely,

Mel Bailey
Marsha Bell
Co owners Schweitzer Basin Water LLC
Attachments
1. Fire Flows in summer of 2014 recorded by SBWLLC and contractors
2. History of SBWLLC
3. 1992 SBWLLC Rules and Regulations page 10 of 10
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Schweitzer Basin Water LLC Fire Hydrant Flows October 30, 2014
Date: Fall 2014
Testers:
8-7-14: Eric, Dale and Dale, City of Sandpoint employees
8-20-14: Mel Bailey Marsha Bell
9-5-14: Mel Bailey and Marsha Bell
9-8-14: Mel Bailey and Marsha Bell

Hyd
rant
#

Date
Tested

1

9-8-14

2
3
4
5

6
7
8

9

10

Location

1018
Mogul
Hill
Community
8-20-14 226 Mogul Hill
Blue Beetle 3
8-20-14 166 Mogul Hill
Granite Peaks
9-5-14
58 Ullr
Ullr Lodqe
9-8-14
206 Ullr
Granite
Sprinqs
9-8-14
325 Ullr
Hollow Creek
9-8-14
406 Ullr
Community
8-20-14 450 Parallel
Run Caribou
Ridqe
8-20-14 400 Parallel
Run Black
Diamond
8-20-14 Parallel Run
at Snowplow

Static
Pressure
and location
psi
FH#l, 32

Flow
gpm

Residual
psi

520

9-10

FH#3, 66

650

15

FH#2, 55

600

13

FH#4, 68

750

20

FH#S, 21

410

6

FH#6, 20

455

7.5

FH#7, 63

1060

40

FH#2, 55

900

29

FH# 9, 80

800

23

FH#l0, 55

800

23
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Bear Grass

11

8-7-14

191

FH# 11, 62

554

11

FH#12, 94

840

25

FH# 13, 60

1030

37

FH# 14, 42

490

8

FH#15, 45

450

7

FH#l8, 62

800

21

FH#17, 65

670

15

FH#18, 62

650

15

FH#19, 67

760

22

FH#20, 30

520

10

FH#21, 80

790

22

FH#22, 78

1060

40

Snowplow
Elkhorn

12

8-7-14

13

8-20-14

14

9-5-14

15

9-5-14

16

8-20-14

17

9-5-14

18

8-20-14

19

9-5-14

20

8-7-14

21

8-7-14

22

10-3-14

8754
Schweitzer Mt
Red Cricket
Snow Drift
20 Snow
Ghost Cedar
Ridqe
495 NW
Passage Die
Schmitterlinq
555 NW
Passage
Cornice
Slalom at
NW Passage
Boulder
Sorinqs
38 Slalom
Boulder
Sprinas
166 Slalom
Community
86 Telemark
Wildflower A
463 Telemark
Eaqles View
723 Telemark
Evolution
55 Stella Ln
Schweitzer
Creek 100
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Notes:
1. Fire Hydrant shut off valves were all tested for operability.
2. Fire Hydrant shut off valve at 166 Slalom road was too filled
with dirt to operate. Repaired next day fully open
3. FH needed 6 turns to open fully
4. FH 14 one 2 ½ cap cannot remove, too tight
5. FH 4 Threads are damaged, port bent by snow plow
6. FH9 valve took 7 turns to open
7. FH17 valve took 7 ½ turns to open
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Fire Hydrants at Schweitzer Resort and Their Consequences on the Relationship
between Schweitzer Basin Water LLC (SBWLLC) and the Schweitzer Fire District
Rev 29-Oct-14
HISTORY
In 1989 Melvyn Bailey purchased the Schweitzer Basin Water LLC (SBWLLC). At
this time there were no standard fire hydrants at the resort. A few condos had
two inches or less water valves for local protection.
In late 1990 a fire district was formed with Tim Hinderman, CEO of Schweitzer
Resort, William Heller, a Schweitzer resident, and Dean Fiedler, a Schweitzer
resident and employee of Schweitzer, as the first fire commissioners. The
commissioners appointed Wayne Benner, a Schweitzer employee, as Fire Chief.
During formation, the Fire District, Resort Water and SBWLLC worked to
improve fire protection. The main objectives were to increase the amount of
water available and to have fire hydrants installed throughout the area. An
implementation plan was written to try to acquire and install fire hydrants
through grants from the Idaho Department of Commerce and the Economic
Development Administration. It was determined that no funds were available
from these programs. Resort Water and SBWLLC, the two water companies
at Schweitzer, also reviewed their water systems capacity for fire protection.
SBWLLC had adequate water storage capacity but the system, being designed
for residential water use only in the 1960's, was not designed for fire flows (flow
requirement was 500 gallons per minute per SFD letter October 13, 1996). The
Fire Commissioners, homeowners, water system owners and everyone involved
felt that having hydrants and water available was important for fire fighting. At
this time, SBWLLC wrote into its rules and regulations that the SBWLLC system
was not designed for fire flows but would permit hydrants to be connected to the
system as a public service. The results of the Resort Water system's evaluation
determined that the Resort Water had flows higher than SBWLLC but lacked
adequate water storage capacity.
A second reason for establishing a fire district was Schweitzer property owners
had problems with insurance companies charging very high rates for insurance
or not willing to provide insurance at any price. The Fire District worked with
property owners to have property owners install their own fire hydrants at the
homeowners' expense.
The Insurance Rating Bureau establishes fire ratings based upon the number
and location of fire hydrants that flow a minimum of 250 gpm, total volume of
water available and capability of the fire district. With the newly available fire
hydrants, sufficient water volume and the newly established fire district, the
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Insurance Rating Bureau reduced Schweitzer fire rating from a 10. Insurance
companies now provided insurance at reduced rates, which paid for the fire
hydrant purchase and installation costs within a few years.
During this same period a Limited Improvement District (LID-93) was established
at Schweitzer to pave roads. LID-93 did not allow any pavement cuts for a
period of seven years. LID-93 was the catalyst for the installation of many of the
fire hydrants.
Resort Water and SBWLLC also worked to improve their ability to provide water
for fire protection. An emergency water main was designed and built between
SBWLLC and Resort Water to provide Resort Water with an emergency water
supply in case of fire or other emergency. Resort Water has since added
additional reservoir capacity to meet future growth and fire protection. The
emergency connection is maintained in case of a major fire.
SBWLLC has improved its system by connecting water mains through loops
to provide water from two directions to increase fire flow and has removed
unneeded valves and components, which restrict water flow. The company has
also added a 110,000 gallon reservoir along with an additional well to increase
the amount of water available. In the future two additional loops are planned
along with a bypass line for a low-pressure area and the modification and
relocation of a pressure reducing station.

As a condition of the Schweitzer Fire Districts approval of multifamily unit
Conditional Use Permits (CUP), the Schweitzer Fire District requires the
installation of a fire hydrant. These hydrants and all other hydrants on the
SBWLLC system are owned by the property owner and are the responsibility of
the property owner, as stated in the SBWLLC rules since 1990. SBWLLC does
provide water to the hydrant as a public service but is not responsible for flow
rates and maintenance of the hydrant, which is also stated in the rules.
At this time no schedule can be established for the additional water
infrastructure. Lot density is determined by Bonner County density rules,
which are dependent on lot size. Developers frequently buy and combine lots
to change and increase density. Prior to installation of water mains, property
owners must first establish their water needs and locate where water mains
are to run on their property. When the property owner's development plan is
approved, infrastructure improvements can be installed.
REQUESTED WATER SYSTEM CHANGES FROM THE SCHWEITZER FIRE
DISTRICT
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The current Schweitzer Fire Commissioners are taking legal action to
require SBWLLC to change its water system to bring it up to current
code standards for fire flows (1000 to 1500 gpm).
The SBWLLC was never designed nor built for fire flows. This is not unusual.
Many small water systems in the state have no fire protection at all. Other
systems in the state are old systems, designed and built to earlier, lower flow
requirements. Even those systems that have been designed for fire flows do not
always meet the flow requirements.
Water systems cannot easily change their distribution system, certainly not every
time the code changes. The codes are always for new systems, older systems
are grand fathered to the requirements in effect when they were designed and
built. SBWLLC was designed and built as a residential water system, not to
provide fire flows. We, the SBWLLC owners, have worked with our regulating
organization, the Idaho Department of Environmental Quality (DEQ), to provide
higher flows without damaging the system or affecting public health and safety.
A May 6, 2014 letter from DEQ suggests that an alternative for resolving the fire
flow issue would be to remove the fire hydrants from the distribution system.
However, this would not be in the best interest of the Schweitzer property
owners.
SBWLLC worked with the first commissioners to establish water volume, a fire
district and fire hydrants at Schweitzer to help protect property at Schweitzer.
The goal to reduce the fire rating had been accomplished with the support
of the community, the fire district and the water companies. The current
commissioners have an unrealistic approach to fire flows and are using the fire
code in ways that it was never intended. Spending taxpayer money to prosecute
a water company is wasteful use of public funds.
The Insurance Rating Bureau has given SBWLLC credit for all of the hydrants
on its system. The current fire rating at Schweitzer is 5. This is similar to the
rating in Sandpoint (4), Ponderay (5), Kootenai (5), Dover (5), and most other
fire districts with similar issues. Improving the water fire flows would
not change the insurance rating nor reduce the insurance rates by a

noticeable amount.
We do not have a good relationship with the fire district. At the request of
DEQ we have had to stop the fire department from using fire hydrants for
obtaining water or flow testing the hydrants. Fire hydrants can be used for
a fire emergency only. This unfortunate condition was brought about due to
damage to hydrants; fire trucks not equipped with backflow preventors and
potential health issues due to improper operation of hydrants. We have offered
to work with the Schweitzer Fire District regarding proper hydrant operation
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and use of back flow prevention equipment on their trucks. We have not had
any response from the fire district other than receiving letters from attorneys
requiring SBWLLC to show why the fire flows cannot be changed to meet current
flow requirements.

CONCLUSION
The Insurance Rating Bureau method of determining a fire rating is to evaluate
the number, location and minimum flow from fire hydrants, total water storage
available and fire district capability. Even if possible, increasing water flow from
the fire hydrants to the current code requirement of 1000-1500 gpm, would not
affect the rating. (Credit is given when the flow is greater than 250 gpm).

If SBWLLC knew the fire districts response to our public service effort, we
would have reconsidered our involvement. Providing water to fire hydrants
that the system was not designed to provide started out as a great program
for the community and promoted growth. With the current legal action by
the fire district SBWLLC may not be able to allow hydrants to be installed
unless the district agrees that the flows are acceptable per Idaho Code IDAPA
58.01.08.501.18. If the Schweitzer Fire District cannot work using the code its
actions may limit growth and building at Schweitzer.
By reverting to legal action the Schweitzer Fire District will create a distrust of
the Schweitzer Fire District and have a long-term affect on how other water
companies work with fire districts. This could be a problem for the entire State
of Idaho and should not be taken without due consideration.
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2.

No unauthorized person shall open any fire hydrant, attempt to draw
water from it, or in any way tamper with it.

3.

Any person who desires to use a fire hydrant for temporary water supply
must obtain permission from SBWC. The user wi 11 be charged a fee for
hook-up service, plus the applicable user rate as established by SBWC.

4.

If a person desires to change the size, type, or location, of an
existing fire hydrant the person shall pay all costs of such change.
such change can be made without SBWC approval.

5.

SBWC is without authority to furnish fire protection service and it
undertakes to furnish only domestic water service. Therefore, SBWC
shall not be responsible for loss or damage claimed to have been due to
lack of adequate water supply, or water pressure, and merely agrees to
furnish such quantity of water at such pressure as are available in its
general distribution system.

No

PRIVATE POOL AND TANK
I.

When water is desired for filling a swimming pool, tank or other uses
which require abnormally large quantities of water, arrangements must be
made with SBWC prior to the taking of such water.

REVISIONS AND MODIFICATION OF RULES, REGULATIONS. AND CHARGES
1.

SBWC may make such revisions to the rules and regulations as it deems

necessary from time to time. All rates and charges for service,
installation of service valves, service piping, main extensions, and any
other type of service shall be established by SBWC.

CONSTITUTIONALITY, SAVING CLAUSE
1.

If any clause, sentence, paragraph, section, or portion of these Rules
and Regulations for any reason shall be adjudged invalid by a court of
competent jurisdiction, such judgment shall not affect, impair or
invalidate the remainder of these Rules and Regulation.

APPROVED FOR

SCHWEITZER BASIN WATER COMPANY by M. J. BAILEY

10.

Attachment 3
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DATE 4/30/92

-·
7994 SC,HWi;:;1~ij:_R M,;N. _R_D.
5A.NOR.OINT. IO.S38.6.4

SCHWE.I TZ·E R FIRE DISTRICT

TO:

20&265°4741

SCHWEITZER. BASIN WATER C.:OJ\·1.PANY

:rvrELV:fN BAILEY
·c;o

ATTORNEY STEPHEN SMITH

l 02 SUPEI?.TOR STREET
SANDPOINT, IP &3 864

.....
SCHWEITZER lV\~IN WATER COMPANY &~D MELVYN ~AILEY ARE

HEREBYNOTIFIEP that the SCHWEITZER FIRE DTSTRJCT 1-W~ initfr,1t~ tlg~ Jtcti:QP

to determine the corredness Qftlie ORDEE FOR RfM:8DYserve4 upon th~ Responden.t
on Jvfoy 3~ 2014..
·
It' IS .HEREBY PRPERBD that u contes1!;:d case.he<)tip,g will.be h~ld op M?cr~h .
~0, :ZOlt;; lit l;QOpm •atthe: Bmmet{'.m.inty Ptosecq{ots Qffice;.127 ,$. First Avet1µe., · ·
Sf'!ndpoint, U)). All mail s.ent to the Schwe.itzer Fin~ District s.l:1oulcl l;,e direc.tec:l :to PO
Box 1133_, Sandpoint, ID, 81864. .

.

.

.

.

$chweitzt::r 'Fire District 1 has assigned thi,s matter:to a p§.ne.l of threepers~m:; -yv.ho
will c9mpds~ the h~arirrg co.mn#tt¢e,
.
. .
. ..

'.The he-adng will be contjucp:~c:t p.tJrsuant to the contested :case p:toc~di.ires :;,~t:cn# in
Chapt~r 4.11,Q 1 of tQe Idaho Ru1ecS Of'.the Ao,ri1.i11istf(1,tive Prncecltire A¢t, thi;; Idaho Gcx:le
4h254,L 4J :256(1). 41,;2,59,

_ _ ., _

A copy of th~se 1ri~teriaJs are available at "vww,adminrulesJdEtl10,iov..

Th~ ~ttomey for :the,= SCHWEITZER,. FIRE DIST'RfC1\ Atig~fo R1 fy(4.q~halJ, may

b¢ coutt·lCtf:lil l(? cl[~cu~s disco-v.ery or iri;fonnal dis.PO${tlon. pfJliiS. mi ttex,

···

··

ISSUES

Was SchWeitzG-r Fire ;District, a9iipg as an ag1;nt of th~ Idaho State Fire ·14.~isha.l,
correct to ORDER FOR REMEDY the fire hydrants on thi:; Sch:wei:tz¢t B1:;siAWat~r
Company Line to be n:~ni~di1;,d ~Ltd repair~d J~} a l_ev¢.l co9-sist¢11t with the st~11d(U'd of ·
1000 GP:i\1 wat~r fJ O\V:as stated iii
International Fire Code as stated i:n
Code 4.l-

me

'253(]; ttirough 41 ~269 and TDA.:PA · rn.n 1:so. ·-.

·

Idal10

]
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ADDITIONAL

NOTICE

. 1.
The Re§ppndc1Jt's fa_iJµr~ to appear at the lie,ar:iii:g -or· any p.r~h~_arj,pg C0.11 fere,p.c~, may re-~ult i11 a finding th.at the Resp,o,ndt';o.tfa:in dtfau.lt ·that the -S-chweitz;er Fire
Chie.f, actfog as agent for the Jdahp. Fire Mai:s];izj, ~U~g~tjp11,5 c9t:1tllt:1:i~<l ig fhis Notice a.u<l
Qrc;l~r 111.a.y he accepted as tn1e, :c\li.d its p:ropo,o;~d aG_
tipti P-1?Y pe 1.1phe.ld.

2;
If a1:1y party }1.~S g0Qd -ea,~Se -for fl;tq\.I~ti:ng -~ deJ.a,y Qf .tlJ.e 1}.eai_il.lg_ Of a1J,)'
p.rw.e..gdng_ q-.o~.foreuc~ the requ.e.s l must be m_ade it1 writing ;a_tJ~st 'five .tl~YS· Rl'.j9.t to tb_e
·schedwled date. A .copy ofthe req-Oti$t nwst b? &\\::rv~q QP, the: pthe-r:pi:irty,

3.
AU -P?rtie.s hav~ the. _right to :be: r~prese:nte.d by leg:aJ cq1,insel, PY them:-.selves. or by. a person of tbeir -cho.i.c~ if1-10.t otherw'.i~e prnhibi:t-¢.d as·fb~ un~:ut:oorize.d -practice of law. I.b.e pai1ks {l.Ie entitled to th~ i_.SSlla:Q:Ce !:Jf slll:>poenas to compel "v.itness~s to
attend the. he-adug, The patties will hav~ the· o_ppo.l:t.uqity .to he .heard. orally, t.O present
e:v}cknce: .cro~s-t~xar:nine witr.iesse$ and submit .evid.e1ic.e and ar.gume1)t Oi:dina;rily the
heari.!lg i~ tape:.1:ec9rcled. ThQ ,parties may reqqest tbaLa cQ_urt ,r:~poner te(;qrd. the ·t~$ti:rrw11Y ~t tJieJr :expe.ns.e.

· ·

4. Per~9;p§ ~1tte.n:din,g'.the 'heqring s.hoµJa..bripg ~11 eyidetice beari11g 9Q th¢ <;:q$~1 Jp~
c.lµding ,any r.ecords or oth~r -.d9·eum~-!'.lts. J:J~ ady{~e:d that if i;Jnt.a t:t;at is not -pub.lie is acl~
nJ,i'tt~d "into, t_ll-e rec:9.rq, \t rp:ay be~·om-e pu.b1ic· d;:ita 'lJ~1Less ~n oqjct-cti-on -is :ma.ae -and.te:lfof:is

requ¢.steil.

.

. .

S. Any party Wh¢ p<.;~d$ a;n a~ep1.1~t1:19datip:µ Jt)r a .disability iri order to pa:rticiP.~te
-hi this he:a:ring proc~~$ :may r~qµest one. -Ex-a.tnp1es .:o f:r~I.\SO.nable. "aQ~ommodatigns i.n~
i;.Juo,e whe~l_clr~i,i; acc~ssib;11ity,, anji:itci:pfrter, .CH' Btiiill!? Qt l'g.i;~e~prim: m~te:il.a].s. . ·- ..
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Steve Smith <steve@stevesmithlaw.com>

Schweitzer Fire District, Claimant vs. Schweitzer Basin Water Company,
Respondent
1 message

- - - - - - - - -- - - - - - - - - - - - - - -- - - - - - - - Steve Smith <steve@stevesmithlaw.com>
To: chiefwebber@yahoo.com, flener@camano.net, db1250@yahoo.com

Thu, Mar 19, 2015 at 4:33 PM

Members of the Hearing Committee,

Attached please find copies of the following documents:

1. Motion to Dismiss Order To Repair and Quash Notice of Contested Hearing.

2. Petition For Declaratory Ruling.

3. March 19, 2015 letterto Doug Bopp.

By sending to the claimant's attorney a fax copy of this e-mail, I am advising her of my contact with you.

Thank you.
/s/ Steve Smith
Stephen F. Smith
Attorney at Law, Chartered
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
e-mail: steve@stevesmithlaw.com
e: Schweitzer Basin Water Company
f: Angela Marshall
p: DougBopp
NOTICE OF CONFIDENTIALITY
The infonnation in this e-mail is confidential and intended only for the use of the addressee. The data transmitted
may be privileged and exempt from disclosure. Do not copy or distribute to anyone other than the addressee.
Use of data by other than the intended recipient is prohibited. Please notify this office immediately if you have
received this communication in error. Upon notification this office will arrange for return of the e-mail to Stephen
F. Smith. Thank you for your assistance.

52
3 attachments

EXHIBIT9

~

3-19-15 Motion to Dismiss~ Quash.PDF
195K

'V:]

3-19-15 Ltr to Doug Bopp.PDF
38K

~

3-19-15 Pet for Declaratory Rule.PDF
868K
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNIT OF BONNER
SCHWEITZER BASIN WATER COMPANY,

Case No. CV-2015-_1-4. . .2>
_4._____

Petitioner,
ORDER FOR ISSUANCE OF
ALTERNATIVE WRIT OF
PROHIBITION

vs.

SCHWEITZER FIRE DISTRICT,
Res ondent.
On the Petition For Writ of Prohibition (the "Petition") and Affidavit in Support of
Petition For Writ of Prohibition (the "Affidavit"), filed by petitioner and directed to
respondent Schweitzer Fire District in the purported contested hearing now purportedly
pending before the Schweitzer Fire District, which is entitled "Schweitzer Fire District,
Claimant vs. Schweitzer Basin Water Company, Respondent," (the "purported contested
case") and it appearing from such Petition and Affidavit that the Schweitzer Fire District is
about to exceed its jurisdiction , or act without jurisdiction, in respect of the particulars set

,,

forth in such Petition and Affidavit, and it appearing that the preliminary writ therein
prayed for should be issued, now, therefore,

54
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IT IS HEREBY ORDERED:
1.

That a writ issue out of and under the seal of this Court addressed to Schweitzer

Fire District, commanding and requiring Schweitzer Fire District to desist and refrain
from any further proceedings in such purported contested hearing, and in such Petition
and Affidavit referred to, until the further order of this Court.
2.

Schweitzer Fire District shall, and it hereby is direct to, show cause before this

Court in the City of Sandpoint, County of Bonner, State of Idaho, at _ :1
_w
_·,__ o'clock

g_.m. on Hewet-.

b'

_

_ , 2015,

why the Schweitzer Fire District should not be

absolutely restrained from any further proceedings in such purported contested hearing
that is further prayed for in such Petition and Affidavit.
3. A complete and true copy of the Petition, the Affidavit, and all supporting
pleadings be served upon Schweitzer Fire District, together with a copy of this order and
such writ.
4. On or before 20 days after service of the above pleadings on the Schweitzer Fire
District, it shall serve and file any answer, motion or other defense to the Petition.
DATED: March .2_Q , 2015.

District Judge
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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CLG:i( Ct:;rrucT COURT

Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-

Y.:i:\

Petitioner,
ALTERNATIVE WRIT OF
PROHIBITION

vs.
SCHWEITZER FIRE DISTRICT,
Res ondent.

THE PEOPLE OF THE STATE OF IDAHO TO THE SCHWEITZER FIRE
DISTRICT, RESPONDENT:

It appears from the Petition For Writ of Prohibition (the "Petition") and the
Affidavit in Support of Petition For Writ of Prohibition (the "Affidavit"), presented to this
Court and filed in the above-entitled proceedings that you intend to act without or in
excess of your jmisdiction in that certain purported contested proceeding now pending
before you entitled Schweitzer Fire District, Claimant vs. Schweitzer Basin Water

Company, Respondent(the "purported contested case") and that petition has no plain,
adequate or speedy remedy in the ordinary course oflaw, as a party beneficially interested.

ALTERNATIVE WRIT OF PROHIBITION - 156

!J

l

THEREFORE, you are commanded, immediately upon service of this writ on you,
to desist and refrain from taking any further action in the purported contested case now
pending before you, until further order of the Court.
YOU ARE' FURTHER COMMANDED to show cause before this Court at at

q

o'clock

r:::i:)

4 .m. on\,, J)o ll Q1

:).,q-

2015,

or as soon thereafter as the

matter may be heard, in the courtroom of this court at the courthouse at 215 S. First
Avenue, City of Sandpoint, Count of Bonner, State of Idaho, why you should not be
permanently and absolutely restrained and prohibited from any further proceedings in the
purported contested case.

BARBARA BUCHANAN

WITNESS, _ _ _ _ _ __ _ _ __ __ , Judge of the First Judicial District
of the State of Idaho, County of Bonner, this ___ day of March,

2015.

ATTEST my hand and seal of said Court the day and year last above written.

MICHAEL ROSEDALE, CLERK
BY:
\

; \llll/11,
,-

·' ' .. · \l\:.'._'!l!Dic/

. . . : 1'-

.'

...

1'1 £::f? ·• •.

. .-

r·

t

&L~&?~~

Deputy Clerk

It

(Court se\rJ) : n
.r'- .·.-#;'" •
,·· -.·~
v•"\ ,,
•<
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

SCHWEITZER BASIN WATER
COMPANY,
Petitioner,
-vs-

SCHWEITZER FIRE DISTRICT,
Respondent.

)
)
)
)
)
)
)
)
)
)

CASE NO: CV-2015-0000434
ORDER SETTING TRIAL
AND PRETRIAL ORDER

(1) TRIAL DATE. This matter is set for COURT TRIAL on the 10th day of July, 2015, AT
THE HOUR OF 9:00 A.M., at the Bonner County Courthouse, Sandpoint, Idaho.
(2) PRE-TRIAL CONFERENCE. This matter is set for PRETRIAL CONFERENCE on the

lih day of June, 2015, AT THE HOUR OF 9:15 A.M., at the Bonner County Courthouse,
Sandpoint, Idaho. The participants should be prepared to address all the subjects set forth in
I.R.C.P. 16(b)(l) and (2).
(3) CONTINUANCES. The trial date will be continued only under extraordinary circumstances,

not with in the control of the parties and not foreseeable. Continuances will not be granted
solely because all parties stipulate to a continuance. Any motion or stipulation to continue

ORDER SETTING TRIAL AND PRETRIAL ORDER
Page I
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shall clearly state the reasons for the requested continuance and shall include an
acknowledgment and agreement signed by each party certifying that the Motion to Continue as
been discussed with and agreed to by each party. All deadlines listed below shall apply to the
trial setting first listed above.

(4) MOTIONS TO ADD NEW PARTIES OR AMEND PLEADINGS shall be filed no later
than 60 days after the date ofthis Order.

(5) DISCOVERY must be served and completely responded to at least 30 days prior to trial. 1bis
includes supplementation of discovery responses required by I.R.C.P. 26(e), unless good cause
is shown for late supplementation. Discovery requests must be responded to in a timely way as
required by the I.R.C.P. The deadlines contained in this Order cannot be used as a basis or
reason for failing to timely respond to or supplement properly served discovery, including
requests for disclosure of witnesses and/or trial exhibits.

(6) DISCOVERY DISPUTES will not be heard by the Court without the written certification
required by I.R.C.P. 37(a) (2). Discovery motions shall not refer the Court to other documents
in the file. For example, if the sufficiency of an answer to an interrogatory is in issue, the
motion shall contain, verbatim, both the interrogatory and the allegedly insufficient answer.

(7) WITNESS DISCLOSURE.

Except as previously disclosed in responses to discovery

requests, Plaintiff shall disclose all fact and expert witnesses no later than 45 days before trial.
Defendants shall disclose their fact and expert witnesses no later than 30 days before trial.
Rebuttal witnesses shall be disclosed no later than 15 days before trial. Expert witnesses shall
be disclosed in the manner and with the specificity required by I.R.C.P. 26(b)(4)(A)(i). Any
objection to the I.R.C.P. 26(b)(4)(A)(i) expert witness disclosure must be filed within 10 days
of the disclosure or is deemed waived. Witnesses not disclosed in responses to discovery
and/or as required herein will be excluded at trial, unless allowed by the Court in the interest of

ORDER SETTING TRIAL AND PRETRIAL ORDER
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justice.
(8) MOTIONS. DISPOSITIVE MOTIONS, and responses thereto, shall comply in all respects

with I.R.C.P. 56 and be filed no later than 30 days before trial. ALL OTHER MOTIONS,
including any Motion in Limine, shall be filed and heard by the Court no later than 15 days
before trial. The original of all Motions and supporting submissions shall be filed with the
clerk of the court. However, .!!!!£ (1) duplicate Judge's Copy of all Motions, and any
opposition thereto, together with supporting memorandum, affidavits and documents,
shall be submitted directly to the Court's chambers in Bonner County. All the duplicate
copies must be stamped "Judge's Copy" to avoid confusion with the original pleading.

All other pleadings, notices, etc., should be filed with the Clerk without copies to the Court's
chambers.
(9) STIPULATED MODIFICATIONS. The parties may stipulate to the modification of the

discovery, witness disclosure and motion deadlines stated herein only upon submission of a
stipulation to the Court and a Court Order modifying the deadlines. No order modifying
deadlines will be granted if it would result in a delay in the trial date, without a formal motion
to vacate the trial, and good cause shown.
(10) TRIAL BRIEFS. Trial briefs are encouraged but not required. If submitted, trial briefs

should address substantive factual, legal and/or evidentiary issues the parties believe are likely
to arise during the trial, with appropriate citation to authority.

Any trial brief should be

exchanged between the parties and submitted to the clerk of the court, and a duplicate Judge's
!:&py shall be submitted to the Court's chambers in Bonner County, no later than 7 days prior

to trial.
(ll)PRE-MARKED EXHIBITS, AND AN EXHIBIT LIST shall be exchanged between the

parties and filed with the Court no later than 14 days prior to trial. Each party shall also lodge

ORDER SETTING TRIAL AND PRETRIAL ORDER
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with the Court at chambers, a duplicate completed exhibit list plus one complete, duplicate
marked set of that party's proposed exhibits for the Court's use during the trial. Unless
otherwise ordered, Plaintiff shall identify exhibits beginning with the number "l" and the
Defendant shall identify exhibits beginning with the letter "A." The Court will provide a
template for the Exhibit List upon request.
(12) WITNESS LISTS. Witness lists shall be prepared and exchanged between parties and filed

with the Clerk no later than 14 days prior to trial. Each party shall provide opposing parties
with a list of the party's witnesses and shall provide the Court with two copies of each list of
witnesses. Witnesses should be listed in the order they are anticipated to be called.

(13)JURY INSTRUCTIONS. Proposed jury instructions and verdict forms requested by any
party shall be prepared in conformity with I.R.C.P. 51(a), except that they shall be filed with
the Court and exchanged between the parties at least 7 days prior to trial. Except for good
cause shown, proposed jury instructions should conform to the pattern Idaho Jury Instructions
(IDJI) approved by the Idaho Supreme Court. In addition to submitting written proposed
instructions that comply with Rule 51(a), the parties shall also submit both a clean version and
a version with cited authority to the Court's Chambers, in Word format, at least 7 days prior to
trial. Certain "stock" instructions need not be submitted. These will typically include IDJI
1.00, 1.01, 1.03, 1.03.1, 1.05, 1.09, 1.11, 1.13/1.13.1, 1.15.1, 1.17, 1.20.1, and 1.24.1. It is
requested that the parties agree on the basic instruction giving the jury a short, plain statement
of the claims, per IDJI 1.07.
(14)MEDIATION. Pursuant to I.R.C.P. 16(k)(4), the parties are ORDERED to mediate this
matter, and the mediation shall comply with I.R.C.P. 16(k). Mediation must be held no

later than 30 days prior to trial.
(15) TRIAL PROCEDURES. A total of 1 trial day has been reserved for this trial. If the parties

ORDER SETTING TRIAL AND PRETRIAL ORDER
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believe that more trial days will be required, the parties are ORDERED to notify the Court of
this request no less than 60 days prior to trial. On the first day of trial, counsel shall report

to the Court's chambers at 8:30 a.m. for a brief status conference. Unless otherwise
ordered, or as modified during trial as necessary, trial days will begin at 9:00 a.m. and close at
or about 5 :00 p.m., with a one hour break for lunch.

(16) HEARINGS OR CONFERENCES WITH THE COURT.

All meetings, conferences,

and/or hearings with the Court shall be scheduled in advance with the Court's Secretary by
calling 208-265-1445. No hearing shall be noticed without contacting the Secretary.

(17)ALTERNATE JUDGES. Notice is hereby given, pursuant to I.R.C.P. 40(d)(l)(G), that an
alternate judge may be assigned to preside over the trial of this case, if the current presiding
judge is unavailable. The list of potential alternate judges is: Charles W. Hosack, John P.
Luster, John T. Mitchell, Fred M. Gibler, Lansing Haynes, Rich Christensen, George
Reinhardt, III, Benjamin Simpson, Jeff Brudie, Carl Kerrick, John Stegner, Michael Griffin,
and Steve Yerby. If the I.R.C.P. 40(d)(l) disqualification has not previously been exercised,
failure to disqualify, without cause, any one of these alternate judges within ten (10) days of the
date of this Order shall constitute a waiver of such right.
DATED this 26 th day of March, 2015.

BARBARA BUCHANAN
District Judge

ORDER SETTING TRIAL AND PRETRIAL ORDER
Page 5

62

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Order
Settjng Trial and Pretrial Order was served upon each of the following individuals in the manner
indicated this 26 th day of March, 2015.

Stephen F. Smith
Attorney at Law
P.O. Box C
Sandpoint ID 83864
Mailed_l_

Hand Delivered

Faxed- -

Hand Delivered

Faxed-

Angela R Marshall
Attorney at Law
P.O. Box 1133
Sandpoint ID 83 864
Mailed

X.

Michael W. Rosedale
Clerk Of The District Court

ORDER SETTING TRIAL AND PRETRIAL ORDER
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IN THE DISTRICT COURT OF THE FffiST JUDICIAL DISTRl~T~F Ti
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

SCHWEITZER BASIN WATER
COMPANY,
Petitioner,

vs.
SCHWEITZER FIRE DISTRICT,
Respndent.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2015-0000434

DISQUALIFICATION

The undersigned District Judge, having been timely disqualified by Respondent, Schweitzer Fire
District, by and through counsel ofrecord, Angela Marshall, in accordance with I.R.C.P. 40(d)(l), NOW
THEREFORE:
IT IS HEREBY ORDERED that the above-entitled matter be referred to the Honorable Lansing
Haynes, Administrative Judge, for further assignment.
DATED this

IG

day of April, 2015.

Barbara Buchanan
District Judge

DISQUALIFICATION - 1.
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was mailed, pm;tage prepaid, this

/l/,._ day of April, 2015, to:
Angela R. Marshall
MARSHALL LAW OFFICE
P.O. Box 1133
Sandpoint, ID 83864
Stephen Smith
Attorney at Law
P.O.BoxC
Sandpoint, ID 83 864
The Honorable Lansing Haynes
Administrative District Judge
P.O. Box 9000
Coeur d'Alene, ID 83 816-9000

DISQUALIFICATION - 2.

(VIA FACSIMILE #208-446-1132)
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IN THE DISTRICT COURT OF THE FffiST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

SCHWEITZER BASIN WATER CO.,

)
)

Plaintiff,

)
)
)
)
)
)
)

vs.

SCHWEITZER FIRE DISTRICT,
Defendant.

l'
-I~

CASE NO. CV 2015-434
ORDER OF REASSIGNMENT

The Honorable Ba1·bara Buchanan having been disqualified pursuant to Idaho Rule
40(d)( I) in the above matter now,
IT IS HEREBY ORDERED that the above matter is assigned to the Honorable

Rich Ch1·istcnsen, District Judge, for the disposition of any pending and ftu·ther proceeding.
IT JS FURTHER ORDERED that the following alternate judges are hereby assigned to
preside in this case: Lansing L. Haynes, John T. Mitchell, John P. Luster, Benjamin R. Simpson,
Fred M. Gibler, Charles W. Hosack, George R. Reinhardt, III, Steve Yerby, Jeff Brudie, Carl
Kerrick, John Stegner, Michael Griffin, James Judd.
DATED this

d(

day o f ~ 2015.

\_ °""'"s i~1 (.. µ °".:{ ~
LANSING L. HAYNES
Administrative District Judge
CERTIFICATE OF MAILING

Jh,

I hereby certify that on theL
dny of
v 1 ·, 2015, a true and cort'ect copy of the fol'egoing
was sent via facsimile, U.S. Mail, or interoffice mail to the following:
Judge Christensen
Fax: 208-446-1119

Angela R. Marshall

Stephen Smith

PO Box 1133

POBoxC

Sandpoint, 1D 83864

Sandpoint, ID 83864

CLERK OF THE DISTRICT COURT
By

ORDER OF REASSIGNMENT: 1
CV

UDeputy
nctCler~
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

SCHWEITZER BASIN WATER
COMPANY,
Plaintiff,
vs.
SCHWEITZER WATER DISTRICT,
Respondent.

)
)
)
)
)
)
)
)
)

Case No. CV-2015-0000434
ORDER RESCINDING
DISQUALIFICATION

The undersigned District Judge having disqualified herself pursuant to I.R.C.P. 40(d)(l)
and having reviewed Rule 40(d)(l)(B) and having determined the motion to disqualify was not
timely filed under the Rule, NOW THEREFORE,
IT IS HEREBY ORDERED that the disqualification is rescinded and the case is referred
back to the Honorable Lansing Haynes, Administration Judge, for reassigned to the undersigned
District Judge.

DATED this 30• da~

Ol~

Barbara Buchanan, District Judge

ORDER RESCINDING DISQUALIFICATION - 1.
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was mailed, postage prepaid,
3C day of April, 2015, to the following:
faxed, or delivered by interoffice mail, this
Angela Marshall
Marshall Law Office
PO Box)133
Sandp,6Int, ID 83864
Stephen Smith
Attorney at Law
POBo~
Sandp6int ID 83864

Deputy Clerk

-

ORDER RESCINDING DISQUALIFICATION - 2.
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Flh..:,1' JUDICIAL DISTRICT COURT, STATE vF IDAHO
IN AND FOR THE COUNTY OF BONNER
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SCHWEITZER BASIN WATER CO.,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.

SCHWEITZER FIRE DISTRICT,
Defendant.
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Case No: CV-2015-434
ORDER ASSIGNING DISTRICT JUDGE

IT IS HEREBY ORDERED that the Honorable BARBARA BUCHANAN, District Judge of the First Judicial
District of the State ofldaho, is hereby administratively assigned to take jurisdiction of the above entitled action.
IT IS FURTHER ORDERED that the Clerk of the District Comt of Bonner County shall cause a copy of this
Order Assigning District Judge to be maiJed to counsel for each of the pa1ties, or if either of the patties are represented pro
se, directly to the prose litigant.
DATED this -L day of

M°4

, 20.J5._.

I certify that copies of this Notice were served as follows:
[ '(I Honorable Barbara Buchauan interoffice mail

li(JAngela R. Marshall
PO Box 1133
Sandpoint, ID 83864

rc~~-fJ l ':i S.L(31r

[iJ Stephen Smith
PO Box C

Fi; )( t""

J

~ .13 (1, (p ~ ~ 3

Sandpoint, ID 83864

_ __,,20JL
1

Dated this_\_ day of _ _
~1-'-ei.-'_

Clerk Of The Distl'ict Comt
I

'"i

By:

)/V((l ~

Deputy Clerk

Order Assigning District Judge
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
AFFIDAVIT IN OPPOSITION TO
RESPONDENT'S MOTION TO DISMISS

vs.
SCHWEITZER FIRE DISTRICT,

Res ondent.
STATE OF IDAHO )
ss
County of Bonner

)

Mel Bailey, being first duly sworn upon oath, states as follows:
1.

I am a duly-authorized officer and agent of Schweitzer Basin Water Company

(the "Company").
2.

The facts stated in this affidavit are of my personal knowledge, I am over the age

of 18 years, and I am competent to testify to the facts stated herein.
3. The Schweitzer Basin Water Company is under the jurisdiction of the Idaho
Department of Environmental Quality ("DEQ").
4. Attached are true and correct copies of the following letters that the Company

70
AFFIDAVIT IN OPPOSITION TO RESPONDENT'S
MOTION TO DISMISS - 1

has received from DEQ evidencing its jurisdiction over the Company's water system:
1.

May 6, 2014, addressed to the Schweitzer Fire District (the "District").

2.

June 25,

2004,

addressed to Craig Mearns, as an example of their

acceptance of a fire hydrant.
3. April 7,
4.

2015,

addressed to the Company.

September 3, 2015, addressed to the Company. (Fire flow is discussed on

page 6 of the report attached to that letter.)
5. The District has historically accepted flow rates that did not meet standards. For
example, attached is a true and complete copy of the 9/8/14 memo from the District's fire
chief. Attached also is an undated letter from the District's fire chief to the Bonner County
Planning Department stating the requirements for fire hydrants.
6. The recently-retired Idaho State fire Marshall sent to the Company his letter
dated April 8, 2015, a true and complete copy of which is attached. His letter provides the
legislative history as to why the Company is not subject to the District's jurisdiction.
DATED: September ~ , 2015.

September, 2015.

L
Residing at: -'-c:==-""":J.L,.!.....ILL;lf---'=''+r~,..._.,c=-:;.,_--;-t"-f
My commission expires:

-+-+--~~ -
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AFFIDAVIT IN OPPOSITION TO RESPONDENT'S MOTION TO DISMISS - 2

CERTIFICATE OF SERVICE
I hereby certify that on this 3o~ of September, 2015, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
_ _ _ U.S. Mail
Hand Delivered
_ _ _ Overnight Mail
_ _ _ Telecopy (Fax)

Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

v
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AFFIDAVIT IN OPPOSITION TO RESPONDENT'S MOTION TO DISMISS - 3

STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

2110 Ironwood Parkway, Coeur d'Alene , ID 83814 (208) 769-1422

C. L. "Butch" Otter, Governor
Curt A. Fransen, Director

May 6, 2014
Spencer Newton
Schweitzer Fire Department
7094 Schweitzer Mt Rd
Sandpoint ID 83864
firedi stri ct@msn. co m
Subject:

Schweitzer Basin Water LLC ID 1090124, Distribution System Pressure and Fire Flow

Dear Mr. Newton:
This letter is in response to your request for information pertaining to Schweitzer Basin Water LLC (SBWLLC)
distribution system pressure and fire flow requirements. To address pressure issues when hydrants are
exercised for planned purposes, the SBWLLC developed a Policy for the Operation and Control of Fire
Hydrants in November 2013 which was sent to you November 1, 2013. A copy is enclosed with this letter.
Mel Bailey and Marsha Bell of the SBWLLC met with the Idaho Department of Environmental Quality (DEQ)
on November 19, 2013 to discuss their water system, fire flow pressure and potential issues maintaining
minimum required pressure during hydrant flushing and fire events . It was discussed that the current main
pressures can drop below 20 psi when fire hydrants are being flushed or when maintenance work is done. It is
agreed by all parties that though there may pressure deficiencies when flushing the hydrants or even if there was
a fire, it is preferable to keep the hydrants in place . Also discussed was an alternative to correct the fire flow
pressure issue, which would be to remove the fire hydrants within the distribution system. However, this may
not be the in the best interest of the water users on the SBWCLLC system for protecting life and property.
For your reference, the SBWLLC water system was built in the 1960's prior to the first DEQ drinking water
regulations. At this time the water system must maintain a minimum pressure of 20 psi in distribution, and if at
any time the pressure drops below 20 psi, system staff must provide public notification to water users, disinfect
the water system, and notify DEQ. If the SBWLLC plans to "substantially modify" or add new service areas,
these projects would trigger the requirement for maintaining a minimum 40 psi pressure during peak hour
demand, excluding fire flow.

It is DEQ's understanding that SBWLLC and Schweitzer Fire District will work together to coordinate the
hydrant flushing and work within the existing water system design to keep the pressure within the mains at or
above the minimum required pressure of 20 psi .

If you have any further questions, you may contact the DEQ Coeur d'Alene office.
Sincerely,

.Je~-Lk~"'""
Jean Felker, Drinking Water Analyst
Jean.felker@deg.idaho .go v
Enclosure
c:
Mel Bailey and Marsha Bell mbsnowski@gmail. c 111
John Tindall, Engineering Manager joh n.tindall @deq .idaho .gov
Anna Moody, Drinking Water Program Supervisor a nna.mood y@deg.idaho. go v
File in TRJM : 20 l 4ACA273 l / 20 I4ACA2605
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Schweitzer Basin Water LLC
PO Box 772 Sagle ID 83869
208-610-2318
Operation and Control of Fire Hydrants
Policy for Operation of Fire Hydrants with water provided from
Schweitzer Basin Water LLC (SBWLLC).
This policy is in place to safeguard SBWLLC drinking water supply and
customers from contamination along with protecting the water supply
infrastructure, water mains and customer's fire hydrants, plumbing and
appliances, from damage due to the improper operation of fire
hydrants.
Water to be used for purposes other than extinguishing fires may be
withdrawn from fire hydrants only if a permit authorizing the special
use for which such water may be withdrawn shall have been issued by
SBWLLC. Permits shall be valid only during the dates specified therein
and shall be returned to SBWLLC when the work is completed or the
permit has expired.
Requirements for operation of fire hydrants that SBWLLC provides
water for:
1.
Permits must be requested a minimum of 3 working days prior
to operation of the hydrant. Permits will not be approved
during the winter months, during holidays, or when
maintenance work is to be performed on the water system.
2.
Permits shall be issued for each fire hydrant used and must be
in the possession of the user when operating the fire hydrant.
3.
The applicant shall describe the purpose for the operation of
the hydrant and estimate the amount of water to be used.
4.
Any activity that takes water from a hydrant and places it in a
tank or container shall have an approved backflow preventor,
which has a current test performed by a licensed backflow
tester, or be equipped with an air gap device. Note during a
fire emergency: If the fire truck is not equipped with a backflow device the fire department can fill their trucks or
containers without using a back flow preventor or a meter.
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5.

6.

7.

An estimate of the water used to fight the fire shall be
provided to the SBWLLC within 5 working days.
A calibrated meter shall be used to determine the amount of
water used to fill the tank or container. The meter reading
before and after the water has been withdrawn shall be
recorded on the permit.
If the fire department is testing fire hydrants, an approved
test procedure shall be used and followed. Only test
equipment that has current calibration shall be used during
these tests. Personnel shall be trained in testing and in the
operation of fire hydrants and understand the safe operation
of such equipment. The discharged water shall be directed to
not cause damage or endanger personnel. An estimate of
water used shall be recorded on the test form.
No quarter turn valves shall be used when testing hydrants,
filling tanks or containers or using water. The only type of
auxiliary valve that is approved shall be a multi turn valve to
minimize water hammers.

Following is a form to be completed and fill out prior to any nonemergency operation of a fire hydrant and approved by SBWLLC prior
to fire hydrant operation. At the end of the test or tank filling the form
will be returned to SBWLLC. For emergency operation of fire hydrants,
this form shall also be filled out and returned within 5 days.
The permit holder is responsible for any water use through his hydrant
meter or any damage that may occur to the hydrant specified on the
permit.
Cost of water usage will be $10 per 1000 gallons used, with a
minimum of $30.00. The charge will be waived for fire emergency
use unless covered by insurance.

October 28, 2014
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Schweitzer Basin Water LLC (SBWLLC)
Fire Hydrant Water Usage Permit
Date form received by SBWLLC_ _ __ Permit Number_ _ __
Name of responsible person _ _ _ _ __ _ _ __ __ __
Company or Department _ _ __ _ __ _ __ __ _ __
Address_ __ _ _ __ __ __ __ _ _ __ _ _ _ __
Phone number- - -- - - -- -- -- - - -- -- Date Hydrant to be used _ _ _ _ _ _ Date Used _ _ __ __
Location of Hydrant,__ _ __ _ _ _ __ __ _ __ __ _
Description of work and estimated amount of water to be
used - - - -- - - -- - -- -- -- - - - -- Meter reading before usage_ _ __ _ Reading a~er_ _ __
Actual amount of water used

- - - - - - - - -- -- - -

List backflow and meter serial number and calibration dates.

1. - - - - -- - - - - -- - - - -- -- - -- - 2. - - - -- - - - - -- - -- - - -- - - - - - -

3. - - -- - - - -- -- - - - - -- - - -- - - SBWLLC Approval Signature_ __ _ __ __ Date_ _ __
Permit Expiration Date_ _ __ _ _ _ _ __
Date work completed _ _ _ _ _ _ _ _ _ __ _ _ _ __
Non-emergency Cost of Water Usage: $10.00 per 1000 gallons,
minimum $30.00
Payment received _ _ __ _ _ Check Number_ _ _ __
October 28, 2013
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Schweitzer Basin Water LLC
PO Box 772 Sagle Id 83860
Schweitzer Fire Department
7094 Schweitzer Mt Rd
Sandpoint ID 83864

November 1, 2013

To: Spencer Newton, Fire Chief
To better protect our customer's health and safety and meet the requirements of DEQ
we have initiated the attached procedure for the use of fire hydrants with water supplied
by SBWLLC. Any use of fire hydrants, including use by the fire department, requires
compliance with this procedure. The procedure will also help eliminate damage to fire
hydrants, to SBWLLC water supply system, and homeowner's water systems. It will also
help SBWLLC's ongoing monitoring program to understand water usage.
In September, SBWLLC was notified by the Superintendent of the IHD that a large
amount of water was flowing down a driveway. SBWLLC responded and found water
flowing (approximately 20 gallons per minute) from below a fire hydrant owned by the
condominium. The fire department had left a phone message that they were going to
test hydrants. SBWLLC turned off the valve supplying this hydrant and the water
immediately stopped flowing. A significant problem was eliminated by the timely
notification by the IHD superintendent. The hydrant could have undermined the thrust
block, separating the hydrant from the main, causing significant property and water
main damage. This event did cause a loss of 19,000 gallons of water. Immediately
afterwards the water company evaluated other fire hydrants and found another hydrant
close to this location with both caps off and the hydrant unattended.
The attached procedure will help eliminate problems as described above. SBWLLC is
more than willing to participate in the testing of hydrants to minimize potential damage,
protect the system and public from health hazards and assure the correct operation of
the hydrants.
Please start using this procedure immediately. Please respond to SBWLLC on how you
are going to implement this procedure; we are available to help with this
implementation.

Mel Bailey, Owner
Schweitzer Basin Water LLC

Cc: Mountain Utility Company
DEQ, Jean Felkirk
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STATE OF IOAHO

DEPARTMENT OF
ENVIRONMENTAL OUAUTY
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Dirk Kempthome, Governor
C. Stephen Allred , Director

2110 Ironwood Parkway• Coeur d'Alene, Idaho 83814-2648 • (208) 769-1422

June 25, 2004

Craig Mearns
1131 Michael Lane
Sandpoint, ID 83864

Construction Approval Jacobson CUP C772-03

RE:

Dear Mr. Mea-ms:
Plans and specifications submitted by James Valentine to DEQ on May 24, 2004 have been
reviewed. This project consists of a 6-inch PVC fire main extension to the Schweitzer Basin Water
Company with fire hydrant, and a 4-inch service connection. Sewer service is provided by Mountain
Utility Company and consists of two 1500 gallon septic tanks with gravity flow effluent to th& sewer
collection system. These utilities will provide services to a single four-plex residential type building.
The plans and specifications have been reviewed and are hereby approved for construction
purposes in accordance with the Idaho Rules for Public Drinking Water Systems and Water Quality
Standards and Wastewater Treatment Requirements, and Section 39-118 of Idaho Code.
Inspection of construction activities approved herein must be done by an Idaho licensed
Professional Engineer (P .E.) or by someone under the direct supervision of a P.E.

If major modifications to this accepted design are necessary, the design engineer must secure DEQ
approval of the changes prior to implementation of the changes.
Section 39-118 of Idaho Code requires preparation of complete and accurate as-built plans as
certified by the inspecting engineer. The as-built plans need to be submitted to DEQ for review and
approval within thirty {30) days of completion of construction. If construction is not completed within

one year of the date of this letter, the DEQ construction approval expires. An extension may be
granted if the design engineer submits a written request that DEQ re-approve the plans and
specifications.

Sincerely,
~ ./

/

~
Ala~ Miller, EIT
c:

Jim Valentine, Glahe & Assoc. 303 Church St, Sandpoint 83864

Mel Ba1ley, Schweitzer Basin Utility Co, PO Box 772, Sagle 83860

nm

Elsea, Mountain Utility Company, 165 Village Lane, Suite A, Sandpoint 83864
Will Hoygaard , State Plumbing Bureau, PO Box 1733, Sandpoint 83864

Dan Spinosa, Bonner County Planning Dept, 127 S First Ave, Sandpoint 838~
File: Schweitzer Basin Water Company (# 8098 _ S-15)
T
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

C. L. "Butch" Otter, Governor
Curt A. Fransen, Director

2110 Ironwood Parkway, Coeur d'Alene, ID 83814 (208) 769-1422

April 7, 2015

Mel Bailey and Marsha Bell
Schweitzer Basin Water Company
PO Box 772
Sagle, ID 83860
mbsnowski @gmai l.corn
Re:

Schweitzer Basin Water LLC, ID 1090124

This letter is in response to your request on March 26, 2015 at the Department of Environmental
Quality (DEQ) office for clarification on the Department's regulatory authority over Schweitzer
Basin Water LLC public water system.
The Idaho Legislature has given the Idaho Board of Environmental Quality the authority to
promulgate rules governing quality and safety of drinking water, pursuant to Title 37, Chapter 21
and Title 39, Chapter l, Idaho Code. The Idaho Rules for Public Drinking Water Systems
(58.01.08) are intended to control and regulate the design, construction, operation, maintenance,
and quality control of public drinking water systems to provide a degree of assurance that such
systems are protected from contamination and maintained free from contaminants which may
injure the health of the consumer.
During our previous meeting at the DEQ office on November 19, 2013 to discuss fire flow
pressure and potential issues maintaining required pressure during hydrant flushing and fire
events, it was agreed by all parties that although there may be pressure deficiencies when
flushing the hydrants or in the event of a fire, it is preferable to keep the hydrants in place for the
safety and protection of the residents and their property. The Department is not recommending
the removal of the existing fire hydrants in order to reduce or correct any fire flow issues during
flushing or fire events.
Also, it was discussed that the Schweitzer Basin Water Company was built in the l 960's prior to
DEQ drinking water regulations and the Rules currently require that any drop in pressure below
20 psi in distribution must immediately provide public notification, disinfect the water system,
and notify the DEQ.
If the Schweitzer Basin Water Company plans to "substantially modify" or add new service
areas, these projects would trigger the requirement for maintaining a minimum 40 psi pressure
during peak hour demand, excluding fire flow.
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Mel Bailey/Marsha Bell
April 7,201 s
Page 2
It is DEQ's understanding that Schweitzer Basin Water Company and Schweitzer Fire District

will work together to coordinate the hydrant flushing and work within the existing water system
design to keep the pressure within the mains at or above the minimum required pressure of 20
psi. As a reminder, only the licensed operator of the water system is authorized to make changes
to the operation of the water system unless there is permission from the owner/operator.
Emergency situations would not merit prior permission.

If you have any further questions, please contact me at the Coeur d'Alene Regional Office of the
DEQ at 208-769-1422.
Sincerely,

Je())/\lt:~
Jean Felker
Drinking Water Analyst
Jean.felker@deq.id aho. gov
File in TRIM: IDI090124 (2015ACA1497)
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

C. L. "Butch" Otter, Governor
John H. Tippets, Director

2110 Ironwood Parkway, Coeur d'Alene, ID 83814 (208) 769-1422

September 3, 2015

Mr. Melvyn Bailey, Owner Operator
Ms. Marsha Bell, Owner Operator
Schweitzer Basin Water LLC, ID 1090124
PO Box 772
Sagle, ID 83860

Re: Sanitary Survey of PWS #1090124 Schweitzer Basin Water LLC

Dear Mr. Bai Icy and Ms. Bell:
Thank you for your assistance in conducting the inspection of'the Schweitzer Basin Water LLC on
August 6, 2015. I found the water system to be well built, properly maintained, and mostly in
compliance with the Idaho Rules for Public Drinking Water Systems.
The following significant deficiencies, deficiencies and requirements were noted during the survey:
I. Designated operators must hold an equivalent license of Drinking Water Distribution Class I
(DWD I), as the system is classified as a Distribution Class 1 and Treatment Class l.
Operators are currently Iicenscd with TMTl license.
2. Schweitzer Basin Waler Company musl provide engineered construction plans and
specifications for review by the DEQ Engineer Department for modifications to the chlorination
equipment. The chlorinalor system cannot be used until review and approval is completed by
the Deparlmenl.
3. TJ1e drain pipe from the well 2 vault needs to have the screened end replaced where il surfi:tccs

to daylight to prevent entrance by rodents, insects, etc.
4. Beginning .lanuary 1, 2016, IO lead and copper samples arc due Lo be collected from the
SBWLLC sampling pool. If the company does not have l O previously selected sites, contact
DEQ for assistance in selecting appropriate monitoring locations.
5. Schweitzer Basin Water I ,LC must have all backtlow prevention assemblies inspected on an
annual basis by a certi lied backflow tester.
6. If Schweitzer Basin Waler LI ,C ever uses the slow sand filler, SB WC must contact DEQ about

contact time calculations to ensure that they arc achieving adequate contact time.
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7. DEQ requires thal Schweilzcr Basin Water I .l ,C conlinues to flush the dead end mains at a
velocity of 2.5 fl/sec every six months.
Please submit a plan or correction (POC) for these deficiencies within 30 clays of the receipt of this
letter that will !isl the dates when compliance will be achieved. The POC is a simple mmativc
docttment that lists the deficiencies and additional requirements, how they will be corrected, and the
date by which corrections will be completed. Please allow yourself adequate time to address the
problems so that time extensions will not be necessary.
Also noted during the survey were recommendations fr>r your water system. They are:
I.

The Department recommends the reservoir be inspected and deaned every five ycurs.

2.

DEQ recornmcncls the valves in distribution be exercised annually.

If you have any questions regarding this survey, please do not hesitate to contact the DEQ in
Coeur d'Alene. We are localed at 2110 Ironwood Parkway; phone 208 769-1422.
Sincerely,

Jcm1 Felker
Drinking Waler Analyst

Jcan.felker(l,o,deq.idaho.gov

File in TRIM: 1D I 090124
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JDAHO DEPARTMENT OF l~NVlRONMENTAL QUALITY
DRINK[NG WATER SUPPLY REPORT
2015
System: Schweitzer Basin Water Company
County: Bonner
PWS #: ID 1090124
Date of Survey: August 6, 2014
Jnformation Obtained From: Mel Bailey & Marsha Bell
Surveyed by: Anna Moody & Jean Felker
Population: 900 peak
Primary Source: Ground Water
Water System Type: Nonlransient Noncommunity
Service Connections: t 03

FIELD SURVEY DAT A

The Schweitzer Basin Water Limited Liability Company (SBWI ,LC) is a privately owned nontransient non-community water system serving a seasonal residential area at the Schweitzer
Mountain ski resort serving 3 7 full time residents and a combined transient/residential population
of approximately 900. There are 431 hookups and 103 total connections to the water system.
The water system is in the process of review by the Idaho Public Utilities Commission (JPVC)
since it is a private, for profit business.

In 1964 Schweitzer Basin Water Company was founded to provide water for seasonal
recreational use homes and condos at Schweitzer Ski Arca. ln 1989 the previous owner, Dr.
Fowler, sold the SBWI.J ,C to Mr. Mel Bailey. It is currently owned by Mel Baiky and Marsha
Bell.
There arc four wells and five water storage reservoirs Schweitzer Basin Water Company uses to
supply water for their water system. A GWUDI (Ground Water Under the Direct Influence of
Surface Water) analysis was done on wells #1, 2 & 3 on November 3, 1999 and it was
determined that the wells arc supplied by ground water. On May 19, 2009 John Monks, a
hyclrogeologist, conducted a hydrogeological study of Schweitzer Basin and determined that
wells I, 2 & 3 are at low risk of being under the influence of surface water. The water system
serves distribution by gravity flow with the few exceptions of homeowner installed booster
pumps. There are seven pressure zones controlled by pressure reducing valves.
The existing slow sand filter and associated treatment plant is not in use and available to the
system as an emergency hack-up source in the event of a power outage or well failure. Per the
owners, no emergencies have occurred since it was dedicated as an emergency source.

Sources

A Source Water Assessment was conducted on December 2, 2000 on wells 1, 2, 3 & 4 and
updated in May 2015. Results of the Source Water Assessment nrc included at the conclusion of
this report.

Well 1 is located near the first switchback on Mogul Hill Road between storage reservoir I and
storage reservoir 2, they are 100,000 gallons and 40,000 gallons, respectively. It was drilled on
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November 20, 1989to a depth of 160 feet. A new Sta-Rite 2 1-lP submersible pump was installed
on November 3, 2006, set at 147 foct. The motor is a 2 I IP 230V, 60 llz motor and Franklin
motor control model 2243'019-2 04$ wi th a rated amp draw of 1.5 KW. Arter 24 hours, the water
!cpth is 117 feet and the pump 11ows 47 gpm. This well is seasonally artesian and discussion
during the sanitary s urvey determined th e Guardian J\ V-010 well vent is appropriate for this
well. The artesian now is 2 to 3 gpm.

The controls for wel.1 1 arc located within the s torage reservoir 1 structure. There is a Franklin
electric pump protection Pumptec No Load Senso r, model 580020116, in storage reservoir 1.
Well 1 water flows through a 2-inch Badger Read-A-Matic, scaled magnetic drive, self:.powercd
pulse generator RCDL disc meter M 170, and a Dial Indicator Totalizer model FTl 94 as it enters
the storage reservoir.

Well 2 is also located at the first switchback on Mogul Hill Road ncsr reservoir I, which is the
100,000 gallon storage reservoir. It was drilled on November 23, 1983 to a depth of 280 feet. In
2005 well 2 was fractured using hydrostatic pressure. A Sta-Rite 1.5 HP submersible pump was
installed on .lune 13, 2005. lt is set at 250 feet and the artesian well flows at approximately 2
gpm. After 24 hours, the water depth was I 80 feet and the pump flows at 34 gpm, per the
SBWLLC Comprehensive Plan provided at the time of the survey.

The controls for Well 2 arc located in storage reservoir 1 along with a Coyote Basic pump
protector model 1P! I230V. Water entering flows through the same meter as Well 1 as it enters
the storage reservoir.
Well 2 is located below grade in a concrete vault that is covered by a manhole. This was done
because of its location on a corner of the road where it can be seasonally at risk to damage by the
snow plows. The drain pipe from this vault needs to have the screened end replaced where it
surfaces to daylight to prevent entrance by rodents, insects, etc. A vent has been installed on
well 2 since the previous sanitary survey completed in 2009.

Well 3 is located about 300 feet above the first switchback on Mogul Hill Road. It was drilled
on October, 23 2006 to a depth of J05 feel. A Sta-Rite 1.5 IlP submersible pump HS series is set
at 294 feet. Afler 24 hours, the water depth is 193 feet and the pump tlows at 24 gpm. The well
is properly vented and screened .
The controls for well 3 arc located near the well head, including the Franklin electric pump
protecti.on Pumptee No Load Sensor, model 580020116. Before the water from well 3 flows into
storage reservoir 3, it flows through a 1.5 inch Badger meter located in a vault close to the well.
The manifold tag number for wells 1,2 and 3 is E0005575.

Well 4 is located near the sand filter , accessed from the encl of the Sitzmark Road. lt was drilled
on October, IO 1989 to a depth of 280 feet. In 2005 wdl 2 fractured using hydrostatic pressure.
A Sta Rite 1.5 HP submersible pump I IS series was installed on October, 15 2005 producing
approximately 20 gpm and sel at 280 feet with the water level reported to be at 3 feet below
ground level. Aflcr 24 hours, the water depth is reported to be 202 feel. The pump is a Sta-Rite
model 20P4F02P SPQ with a 1.5-ineh galvanized steel pipe. There is a l .25-inch vented brass
well cap on the wellhead. Located near the wellhead is the electrical panel with a Franklin
electric pump protection Pumptec No Load Sensor., model 580020116.
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Water from well 4 flows downhill through the chlorinator building that houses the flow meter
and into storage reservoir 4. The meter is 1.5-inch Badger meter scaled magnetic drive model
M J20. There is no treatment o 1· the well water from wells 1, 2, 3, and 4.
Well 4 has been issued a DEQ well tag fl) EOO I 0035 which needs to be attached to the well
casing for monitoring identification requirements. Wells I, 2, & 3 all had DEQ issued well tags
in place at the time of our sanitary survey.

Slow Saud Filter
Schweitzer Basin Water Company currently has a slow sand filter treatment plant as a backup
water source in the event of well failures or power failure. The sand filter has a nominal capacity
of 22 .5 gpm from a catch basin in a spring which flows into Little Sand Creek. The sand filter
tag number is E0005576T. By gravity. water flows into the slow sand filter, to the chlorinator
building and then into storage reservoir 4. Water from the sand filter must be manually valved
into the system.
As mentioned in the July 8, 2009 sanitary survey report, there is evidence of gouging on the side
of the sand near the inflow. This may pose a disturbance in the sand and schmutzdecke, and
subsequently full treatment may not be met through filtration . Please refer to the July 8, 2009
sanitary survey report for discussion on slow sand filter maintenance.

At the time of the survey the slow sand filter was offline. The operators continually run the slow
sand filter to ensure the filter remains ready lc)r use if needed. Schweitzer Basin Water Company
has not used the slow sand filter for more than 20 years. If the filters are brought back online,
SBWLLC must contact DEQ to verify operation, monitoring and reporting requirements.

Total Source Capacity
Correspondence dated July 19, 2007 from Michael Camin, then an Associate Engineer wilh the
Depar1ment, stated that the calculated 315 gallons per day per residence is acceptable to the
Department based on the following:
•

•
•

When new water sources are developed, the system capacity will be reviewed.
When new water mains arc constructed, the capacity of those mains will be reviewed.
Additional water capacity may be required for ureas served by those mains.
DEQ will be provided with annual water usage reports. If water usage or demand appears
to be an issue, the waler capacity will be reviewed.

This calculated flow includes all four wells and treated water from the slow sand filter. Should
SBWLLC decide to t,1ke the sand filter off line, an additional well must be provided that
produces an equivalent supply to that of the sand filter. Prior to drilling any additional wells, an
engineering report and plans and specifications must be submitted to the Department. Should
SBWLLC punmc additional development in thc future, additional source capacity must be
evaluated by the Department.
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Disinfection

Approximately 30 feet from the slow sat1d filter building is the chlorinator building built in the
1980s and upgraded in 1997. lt is a 4-foot by 8-Coot concrete and wooden structure with a metal
roof. The chlorinator huilcling houses a Chem Tech foed pump series l 00, model 150, a 35
gallon chlorine holding tank , a flmv switch, a UV system and a 1.5 inch Badger flow meter.
There is also a Severn Trent chlorine tablet feeder erosion system that is valved off but could be
used in case of a power failure. The UV system, an Aqua Pure model lJV-20 with a service flow
rate of 20 gpm, was also installed.
The sodium hypochlorite injection system did not go through the required DEQ plan and
specification review process and is, therefore, not approved at the time of this sanitary survey.
Plans and specifications have been requested from the owners for Department review and
approval. The chlorination system is not approved for use until such time as the DEQ receives,
reviews and approves the engineered plans.
An additional aspect of system chlorination is contact time . For chlor.inc to adequately inactivate

viruses and bacteria, it must have sum.cicnt contact time that directly correlates to the
concentration of chlorine used. ff Schweitzer Basin Water LLC ever uses the slow sand filter,
SBWLLC must contact DEQ to ensure that adequate contact time is achieved. The slow sand
filter is the only source that is chlorinated.
Storage

The water supply is pumped l"rom each of the four wells via 1 ½-2 hp submersible pumps to the
reservoirs. Wells 1 & 2 arc energized al the same time and fill reservoir 1 when they arc signaled
from a tloat in reservoir 2. Well 3 is controlled by a second float in reservoir 2. At the time of
the survey well 3 pumped to reservoir 4. Schweitzer Basin Water Company can also use well #3
to fill reservoir 1. Well 4 fills and is controlled by a float in reservoir 5.
There are five water storage reservoirs in the SBWl ,I ,C water system . According to the
SBWLLC Comprehensive Plan, reservoirs I, 2, and 3 arc near the first switchback on Mogul
Road. Two 2,850 gallon tanks form the fourth storage reservoir arc located near the sand filter
with an etfoetive storage capacity or 5,000 gallons. The fifth storage reservoir is a 10,000 gallon
horizontal cylindrical tank near 1050 Mogul Hill Road. The lotal storage capacity of all five
storage reservoirs is 275 ,000 gallons.
Storage Reservoir I is a below ground 100,000 gallon reservoir which is feel by well 1 and well
2. It is located in an enclosed building. Reservoir l is lined with a plastic liner that \Vas installed
in I %4. The building roof was reroofed in 1997 and designed to hold a snow load of greater
than 200 pounds per square fool. This storage reservoir h,L'-i two hatches that do not have rubber
gasket::;, but arc protected from contaminants by being inside
the building. Located in the
reservoir is a flow meter for well 1 and well 2. SBWLLC is able to drain the reservoir. The
overflow for reservoir 1, which is at a slightly higher elevation than reservo.ir 2, gravity feeds
into storage reservoir 2.

or
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Storage Reservoir 2 is a partially buried 40,000 gallon reservoir. Reservoir 2 has a PVC pipe in
it, used in association with a heat lamp to prevent frce1/.ing from occurring in the reservoir.
Reservoir 2 has two floats in it, one signals wells 1 and 2 lo turn on while the other float turns on
well 3. There is a screened overflow/flow to waste and valve for draining the storage reservoir.
It was last dra.ined and inspected in 2006.
Storage Reservoir 3 built in in 2005, is a partially buried 120,000 gallon concrete reservoir that
is interconnected with and filled by storage reservoir 2. The water levels in storage reservoir 2
and storage reservoir 3 arc the same. Floats in storage reservoir 2 control the water flow into
reservoir 3. It is a 39-foot diameter, 16-foot high, concrete storage tank built by Bonners Ferry
Builders in place. Inside arc three equally spaced walls extending across the lank except for the
las t two feet with gap alternating ends. This forms a serpentine for the water to go through. The
roof is concrete. There arc two 30-inch by 30-inch galvanized access hatches with gasket seals
and overlapping locking lids. Them are two screened overflows and one screened vent on the
roof: and an 8-il1(.;h valved drain. Water exiting the storage reservoir flows through a Sparling
Propeller meter, FM-l 94-1-2.
Storngc Reservoir 4
There are two 2,850 gallon potable water poly tanks installed in series, designed as storage
reservoir 4 with a working capacity of 5,000 gallons. Storage reservoir 4 is below the main
storage reservoir system and used with well 4 and the sand filter if" needed. Reservoir 4 has a
float to control well 4 . Waler flows into tank l, then into tank 2, and then out into distribution.
The tanks arc partially above ground and covered by a wooden building and locked door for
security. The tnnks each have a screened 2-inch overflow, screened 2-incb drain, screened 2inch vent and a 24-inch access manhole with cover on the top. The two tanks are interconnected
in series. This storage reservoir is accessed from the end of Stizmark Road and behind 126

Sitzmark Road.
Storage Rese1·voir 5 is a horizontal cylindrical steel 10,000 gallon storage tank located past
1040 Mogul Hill Road . The tank has a 24-inch manhole access centered on the lop. It has a 4inch screened vent, 2-inch screened overflow and 4-incb screened drain. Tt is located about 178
feet above storage reservoir l. Water flows from this storage reservoir by gravity flow to
distribution and was last inspected and cleaned in 201 I .
DEQ recommends that all five storage tanks be inspected and cleaned every 5 years. Schweitzer
Basin Water LLC owns the land that the reservoirs arc located on.

Distribution
Schweitzer Basin Water Company has l 03 connections serving 37 full time residents and a
combined transient/residential population of 900. All service connet.:tions arc metered according
to the owners. The water system has 22 fire hydrants and the hydrants arc connected to 6-inch
and 8-inch mains. The distribution consists of 6- to 8-inch steel and PVC pipes. SBWCLLC
flushes their dead end lines two times a year. DEQ requires that SBWLLC continue to flush the
dead encl mains at a velocity of 2.5 ft/sec every 6 months.
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There is an upper, mid and lower portion or the water distribution system. Each portion of the
distribution system has multiple valves to stop the flow of water at the location of the valve in
the distribution system . The upper portion is nol looped and has only one source of water, which
is storage reservoir 5. The mid and lower distribution systems arc looped.
The Department recommends that all valves arc exercised on an annual basis. Schweitzer Basin
Water Company has submitted a copy of their total coliform sample plan that has been approved
by the Dcpartmenl. The plan includes samples sites thal arc representative of the entire
distribution system
Schweitzer
the Spires
emergency
located and

Basin Water T,LC has an emergency intcrtie with Schweitzer Mountain Resort and
development for emergency purposes only. This has only been used for one
in 2000 when the Schweitzer Mountain Resort had a mt\jor line break which \Vas
repaired.

According to 158.01 .08.552.06 in the Idaho Rules for Public Drinking Water Systems,
Schweitzer Basin Water LLC must continue to actively enforce their cross connection ordimmce.
In order to do that they need to inspccl facilities annually to ensure adequate backflow
prevention assemblies and devices arc provided . Backt1ow prevention assemblies shall be
inspected and tested .annually ror functionality by an rdaho licensed tester, as specified in
Subsection 552.06.c .
Annual backflow testing of all hackflow assemblies installed on
underground sprinkler systems within distribution is required. Since the time of the last survey,
the minimum requirements of a Cross Connection Control program have been revised to include
the following: "Assemblies that cannot pass annual tests or those found to be detective shall be
repaired, replaced or isolated within 10 business days. If the failed assembly cannot be repaired,
replaced or isolated within 10 business days, water service to the failed assembly shall be
discontinued."

Fire Flow
The Department has been notified of concerns about the capacity of the SBWLLC to provide
adequate water pressure required for fire flow. Idaho Rules for Public Drinkitig Water Systems
as per lDAPA 58.01.08.552 .0l.C. require, "Any public water system designed to provide fire
flows shall ensure that such flows are compatible with the water demand of existing and planned
fire fighting equipment and fire fighting practices in the area served by the system."

The Idaho Legislature has given the Idaho Board of Environmental Quality the authority to
promulgate rules governing quality and safety 01· drinking water, pursuant to Tille 37, Chapter 21
and Title 39, Chapter I, Idaho Code. The Tdaho Rules for Public Drinking Water Systems
(58.01.08) are intended to control and regulate the design, construction, operation, maintenance,
and quality control of public drinking water systems to provide a degree of assurance that such
systems are protected from contamination and maintained free from contaminants which may
injure the health of the consumer.
The DEQ Engineering Department has reviewed the information provided regarding fire flow
issues and has determined that since the SBWLI ,C was built in lhe I 960s and prior to fire flow or
regulation, the cun-ent Rules which require that any drop in pressmc below 20 psi in distribution,
the operator must immediately provide public notification, disinfect the water system, and notiiy

the DEQ.
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Although there may be pressure deficiencies during a fire emergency or routine hydrant flushing,

it is preferable to keep the hydrants in place for the safety and protection of the residen!s and
their property. The Department is not recommending the removal of the existing fire hydrants in
order to reduce or correct any fire flow issues during flushing or fire events.
If the Schweitzer Basin Water Company plans to "substantially modify" or add new service
areas, these projects would trigger the requirement for maintaining a minimum 40 psi pressure
during peak hour demand, excluding fire flow.

As a reminder, only the licensed operator of the water system is authorized to make changes to
the operation of the water system unless there is permission from the owner/operator.
Emergency situations would not merit prior permission.

Source Water Assessment
A Source Waler Assessment report ror Schweitzer Basin Water Company was written on
December 4, 2000. An updated reporl was completed in May 2015 for all four wells. The
following table shows the susceptibility of the wells according to the Source Water Assessment
Report for wells 1, 2, 3 & 4. The Source Water Assessments may be accessed online:
htlp://www2.dcg.idaho.gov/ water/swaOn!inc/

Surface Water Source

"There are no documented potential sources or contamination located within 1000' boundaries or
in the watershed surrounding the surface water intake."

Well #1
This report was completed December 04, 2000. Potential contaminant infc)rmation was updated
on May 04, 2015.

-~

Hydrologic

Uigh Susceptibility

System ~01~structi_on

Moderate
Moderate
Moderate
Moderate
Moderate

IOCs
- --·----·voes

socs
Microbial

~-

Susceptibility

Susceptibility
Susceptibility
Susceptibility
Susc~_nt~biEty

Well #2
This report was completed December 04, 2000. Potential contaminant information was updated
on May 04, 2015.
,_!_!ydrologic ___
High Susce1_2!ibili(1._
Sysl'cm Construction
Moderate Susceptibility

IOCs
voes
socs
Microbial

Moderate SusccQ.!_ibilitr_
Moderate Susceptibility

Moderate Susceptibility__
Moderate Su~cntibil~!X
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Well #3
This report was completed December 04. 2000. Potential contaminant information was updated
on May 04, 2015 .
- Hydro
- logic
High Susceptibility
Moderate Susceptibility
System ~:~nstr1:!_c_tion
Moderate SusceP-tibilitt
----·
Moderate Susceptibility
voes
-Moderate Susceptibility
socs
Microbial
High Susceptibility

roes

·-

Well #4
This report was completed May 09, 2013. Potential contaminant information was updated on
May 06, 2015.
High Susceptibility
Hydrolog_ic
System Construction
.M oderate Suscq2tibilitj'.
lOCs
Moderate Susce~tibility
voes
Moderate Susceptibility
- ·Moderate Susceptibility
socs
· - -·
Microbial
Moderate Susccptibili!~ .

Drinking Water Protection Plan

The water system does not appear to have a Drinking Water Protection Plan prepared by the
I)epartment or Idaho Rural Water Association. Source water protection (synonymous with the
term drinking water protection) is a voluntmy effort a community can implement to help prevent
contamination of the source water that supplies its public water system. The drinking water
protection plan outlines the management tools local com1nittees can use to protect drinking water
sources, and describes the implementation of regulatory and/or non-regulatory management
practices. The Drinking Water Protection Plan builds upon the work completed in the Source
Water Assessment.
I) Regulatory tools include items such as zoning ordinances, overlay districts, or site plan review
requirements;
2) Non-regulatory tools include items such as educational or pollution prevention activities and
implementation of Best Management Practices;
J) Every plan should also include a public education nnd information component.
DEQ recommends that the water system pursue a Drinking Water Protection Plan to establish
further protective measures against contamination in the watershed. John Jose, Drinking Water
Protection Coordinator may be contacted al 208-769-1422 !'or further in formation regarding the
plan.
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Monitoring
The SBWLI ,C has the following monitoring requirements:
Distribution:
Total coliform ·· 1 per month from distribution
Lead and Copper - l 0 samples per 3 years from distribution

Wells -- upper manifold wells 1-2-3 and well 4:
Arsenic - l sample per 9 years
Sodium - I sample every 3 years
Nitrate · I sample per year
Nitrite - 1 sample per 9 years
VOC group --- I sample per 6 years
IOC group - I sample per 9 years
During DEQ review of the SBWLLC monitoring schedule and population served, it was
determined the company must collect lead and copper samples from 10 residential taps every
three years. Beginning January 1, 2016, IO lead and copper samples arc due to be collected from
the SBWLLC sampling pool. If the company docs not have 10 previously selected sites, contact
DEQ for assistance in selecting appropriate monitoring locations.

Financial & Management Capacity
Schweitzer Basin Water Company is a privately owned non-transient non-community water
system classified as a Distribution Class I and Treatment Class l system and is currently being
reviewed by the Idaho Public Utility Commission. The owners arc Melvyn Bailey and Marsha
Bell and both hold a Drinking Water Treatment I license. Mr. Bailey also is certified as a
Backflow Assembly Tester (BAT). SBWLLC charges $39.00 per month for water. The last

time user fees were changed was on October, 1 2008.
Due to the Distribution I classificalion of the drinking water system, designated operators must
hold an equivalent license of Drinking Water Distribution class J (DWDJ). Please submit a
conective action plan providing information as to how and on what schedule SBWLLC wiJI have
their distribution system operated under an appropriately licensed operator.

Conclusions and Rcconuncndations
At the time of the survey it was evident that the owners and current operators, Mel Bailey and
Marsh Bell, take the responsibility of providing water to their users seriously. Their efforts arc
appreciated by DEQ.
The deficiencies and additional requirements listed below need lo be addressed in a written Plan
of Correction (POC), submitted to DEQ within 30 clays of the receipt
this letter. The POC is a
simple narrative document that lists the deficiencies and additional requirements, how they will
be corrected, and the date by which correction will he completed. Please afford yourself
adequate time to address lhe problems so that time extensions will not be necessary.

or
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Significant Deficiency
I.

Designated operators must hold an equivalent license of Drinking Water Distribution
class J (DWD I), as the system is classified as a Distribution Class l and Treatment Class
I. Operators arc currently licensed with a TMT I I icensc.

Deficiencies
l. Schweitzer Basin Water Company must provide engineered construction plans and
specifications for review by the DEQ for modifications to the chlorination equipment.
The chlorinator system cannot be used until review and approval is completed by the
Department.
2. The drain pipe from the well 2 vault needs to have the screened end replaced where it
surfi:1ccs to daylight to prevent entrance by rodents, insects, etc.

Addition.ii Requirements
l. Beginning in 2016, IO lead and copper samples me clue to be collected from the
SBWLLC distribution sampling pool. If the company does not have 10 previously
selected sites, contact DEQ for assistance in selecting appropriate monitoring locations .
2. Schweitzer Basin Water LLC must have all backflow prevention assemblies inspected on
an annual basis by a cerli ficd baekllow tester.
3. IJ Schweitzer Basin Water LLC ever uses the stow sand filter SBWC must contact DEQ
about contact time calculations to ensure that they arc achieving adequate contact time.
4. DEQ requires that Schweitzer Basin Water LLC continues to flush the dead end mains at
a velocity of 2.5 fr/sec every 6 months.

Recommendations
1. DEQ recommends all valves are exercised on an annual basis.
2. DEQ recommends the reservoirs are cleaned and inspected every five years.
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SCHWEITZER FIRE DISTRICT

To: Schweitzer Basin Water LLC
PO Box 772
Sagle ID 83860

The Schweitz.er Fire District Requires that a fire hydrant be installed at the Schweitzer
Creek 100 building for new construction as required by the International Fire Code.
The Schweitzer Fire District acknowledges water flows and pressures at this fire hydrant
may not meet current standards.

93

RD.

SANDPOINT, 10 83864
20&265-474 f

Bonner Countv PJann1na Deoartmen:
127 South First Ave.
Sandpoint. ID. 83864

R.e:

The followin g are reauirements from the 1994 Uniform
Fire Code for the above named croiect .
901.4.4 Premises identification.
Approved numbers or
addresses shall be placed on all new and existing bui l dings
in such a position as to be plainly visible and legible from
the street or road fronting the property.
Numbers shall
contrast with their backgro u nd.
901.2.2.2 Fire hydrant systems.
Plans and specifications
for fire hydrant systems shall be submitted to the fire
department for review and approval Prior to construction.
901.3 Timing of installation.
When fire protection.
including fire apparatus access roads and water supplies for
fire protection, is required to be installed. such
protection shall be installed and made serviceable prior to
and during construction.
1001.7.2 Clear space around hydrants.
A minimum 3'-foot
(level) clear space shall be maintained around the
circumference of fire hydrants.
901.2.1 Permits.
A permit is required to use or operate
fire hydrants or valves intended for fire-suppression
purposes which are installed on water systems and accessible
to public highways, alleys or private ways open to or
generally used by the public.
Exception: A permit 1s not required for persons
employed and authorized by the water com pan v which supplies
the system to use or operate fire hydrants or valves.

Installation of new or used Fire Hydrants shall be
consistent and compatible with Fire Hydrants currently used
within the Schweitzer Fire District.
Installation must be
within 250'-feet of the structure followinq aporoved access
roads and will be located no furthe r than 6'-feet from the
paved or driven edge of approved access.
It is highly
recommend that all hydrants be installed on the uphill side
of approved access so as to avo i d becoming obstructed by
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alowed snow.
Possible exceotion will be if there is also
snow olowed access from above that wi ll then fall on to
access reauirin g installation.
All hydrants will bs installed so as to be accessible
in y ear round conditions. including heavy snow fall( 1 O O 1. 7 . 1 ).
A m i n i mum 4 ' -- f o o t and ma x i mum 6 ' -- f o o t he i g h th
must be achieved from the top of the Fire Hy drant to the
ground surface or road surface. whichever surface is hiqher.
These requirements apply to any and all current and
future building within the Schweitzer Fire District that do
not already have in place an approved Fire Hydrant within
500' feet.
Any current or future Fire Hydrants not fulfilling the
needed requirements, will be in violation of District and
Uniform Fire Code standards and shall have a direct affect
on adequate fire protection as well as present and/or future
fire ratings.

If there are any questions or concerns with the' above
requirements, please don't hesitate to call.
Sincerely .
Spencer Newton
F"i re Chie-f .
State Certified Fire Inspector
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Are Safery Consultants

Mark A. Larson
Principal

DATE: April 8, 2015

TO: Schweitzer Basin Water Company LLC

FROM: Mark Larson
RE: The applicability of adopted fire codes to existing structures, facilities and conditions.
This letter serves as an answer to your inquiry asking for my opinion on the applicability of
new fire code requirements to existing conditions.
I have copied your question from an email dated April 7, 2015 below and provided my opinion
with supporting comments.

April 7, 2015
Question to Mark Larson, retired Idaho State Fire Marshal:
In your opinion, as the recently retired Idaho State Fire Marshal with 20 years of
experience with the International Fire Code and its application in the State of
Idaho, would fire codes apply to a water supply system that
•

In 1964 the system was established to provide only potable, domestic water,

•

Has had no changes to the area it serves,

•
Has had no significant changes to the growth, type of construction, housing
density and accessibility that would create a distinct hazard to life or property and
•

The local fire district, Schweitzer Fire District, was not started until 1994?

The water supply system referred to is the Schweitzer Basin Water LLC system.
In my opinion, no it would not. The Fire Codes adopted as a minimum standard for the state
of Idaho have always had language that clearly states the requirements (with an exception)
only apply to structures, facilities and conditions that occur after the adoption of the code.
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This treatment of the applicability to existing conditions is not exclusive to the Fire
Code. The model codes for Buildings, Electrical Systems, Mechanical and Plumbing
Systems all contain similar language.

To support my answer I offer the following information:

•
The Idaho Legislature created the office of the State Fire Marshal and adopted a
Fire Code as a minimum standard in 1982 through the enactment of Idaho Code
sections 41-253 through 41-269.
•

The Uniform Fire Code (1982 edition) addressed this question in section 1.103

(b}: The provisions of this code shall apply to existing conditions as well as
conditions arising after the adoption thereof, except that conditions legally in
existence at the adoption of this code and not in strict compliance therewith
shall be permitted to continue only if, in the opinion of the chief, they do not
constitute a distinct hazard to life or property.
•
The 1994 edition of the Uniform Fire Code continued the concept through slightly
modified language in section 102.1: Existing Conditions: The provisions of this

code shall apply to conditions arising after the adoption thereof, conditions
not legally in existence at the adoption of this code, and to conditions which,
in the opinion of the chief, constitute a distinct hazard to life ofproperty.
•
The state of Idaho continued to use the Uniform Fire Code as the minimum
standard until they adopted the International Fire Code(IFC), 2000 edition, as the
minimum standard. Although published by a different provider the language remains
essentially the same. IFC Section 102 APPLICABILITY states:

102.l Construction and design provisions: The construction and design
provisions of this code shall apply to:

l. Structures, facilities and conditions arising alter the adoption of this
code.
2. Existing structures, facilities and conditions not legally in existence
at the time of the adoption of this code.

a. &isting struetllFes, laci!i#cs aFJd conditieM whe11 identified in
specifiesedions sf this csee, This item was deleted from the body of the Idaho
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adopted code through the administrative rule procedure (IDAPA 18.01.50). The State
Fire Marshal deleted this section as it was more restrictive than the language in the
previously used editions of the UFC. New editions of the IFC have been adopted on a
three year cycle since the adoption of the 2000 IFC. The currently used edition, the
2012 IFC, maintains the limitations on the applicability of new provisions being applied
to existing conditions. The revisions to the adopted model codes are dealt with through
the negotiated rule making process mandated for use by state agencies. Any changes
to the model codes must be approved by the Idaho Legislature mandated by the Idaho
Administrative Procedures Act (IDAPA).

4. Existing structures, facilities and conditions which in the opinion of
the fire code official, constitute a distinct hazard to life or property.
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
AMENDED PETITION FOR WRIT OF
PROHIBITION

vs.
SCHWEITZER FIRE DISTRICT,
Res ondent.

The petitioner, Schweitzer Basin Water Company, states as follows:
1.

The petitioner's Petition For Writ of Prohibition is adopted by reference

pursuant to I.R.C.P. 1o(c).
2. Pursuant to I.R.C.P 15(a), the petitioner amends the Petition by adding to its
allegations that the petitioner is entitled to an award of attorney's fees pursuant to the
authority provided in the Idaho Code, including Idaho Code §12-117, and Idaho case law,
including Smith vs. Washington County, Idaho, 150 Idaho 388,247 P.3d 615 (2010) and

Bogner vs. State Dep't ofRevenue & Taxation, 107 Idaho 854, 693 P.2d 1056 (1984).
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DATED: November ~

'

2015.

Steve Smith, Attorney for Petitioner,
Schweitzer Basin Water Company
CERTIFICATE OF SERVICE

tof

November, 2015, I caused to be served a
I hereby certify that on this 2'S
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Angela R. Marshall, Attorney at Law
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

___ U.S. Mail
V-- Hand Delivered
___ Overnight Mail
___ Telecopy (Fax)
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
VS.

SCHWEITZER FIRE DISTRICT,

AFFIDAVIT OF MEL BAILEY IN
SUPPORT OF PETITIONER'S MOTION
FOR HEARING OF CASE ON
APPLICANT'S PAPERS

Res ondent.
STATE OF IDAHO )
ss
County of Bonner

)

Mel Bailey, being first duly sworn upon oath, states as follows:
1.

I am a duly-authorized officer and agent of Schweitzer Basin Water Company

(the "Company").
2.

The facts stated in this affidavit are of my personal knowledge, I am over the age

of 18 years, and I am competent to testify to the facts stated herein.
3. In 1989, I bought the private Schweitzer water system from Dr. Fowler which

AFFIDAVIT OF MEL BAILEY IN SUPPORT OF PETITIONER'S MOTION FO / ' > • :;_,. r· f.\ ~ f~ JJ
101 -1
HEARING OF CASE ON APPLICANT'S PAPERS
~ /1, .: ,. l:'l:J·· , ft•·! :1
1 ;j ( (j 1.,; -I ')A.
. ; • l:J J

was then classified as a nontransient, noncommunity private water system.
4. Marsha Bell and I subsequently formed the Company, and the ownership of the
water system was transferred by us to the Company.
5. In an effort to support the Schweitzer community's fire-protection efforts, the
Company began allowing private fire hydrants to be installed on the Company's system by
owners of real property who received their domestic water from the Company's system.
The Company made it clear that it could not be responsible for those hydrants or any fire
flow from them. As stated in the Company's 1992 rules and regulations under section 5,
denominated "fire hydrants:" "SBWC (referring to the Company) is without authority to
furnish fire protection service and it undertakes to furnish only domestic water.
Therefore, SBWC shall not be responsible for loss or damage claimed to have been due to
lack of adequate water supply or water pressure and merely agrees to furnish such
quantity of water at such pressure as are available in its general distribution system."
6. Sporadically, the fire chief of the Schweitzer Fire District (the "District") has
taken different positions on flow rates from the Company. In a 1994 letter to the Company
from the District, the District agreed to the placement of a private owner's water hydrant
on the Company's system without any reference to any required water rate flow. In a letter
dated October 13, 1996, the fire chief stated: "The minimum standard water/pressure is
500 gpm for this situation according to the Uniform Fire Code although this requirement
could be greater depending on the type and location of the structures." A true and
complete copy of that letter is attached and adopted as Addendum 1(A). In a letter dated
September 8, 2014, the District required a fire hydrant while acknowledging that the water
flows and pressures at the fire hydrant might not meet current purported standards. A
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true and complete copy of that letter is attached and adopted as Addendum 1(B).
7. What the Company has done about allowing private fire hydrants to be placed on
the system by property owners has benefitted the Schweitzer community. Currently, there
are 22 hydrants on the system, flowing from 410 to 1,060 gpm. There are only four (4) fire
hydrants flowing less than 500 gpm. The Company has contacted Boundary County, and
the cities of Sandpoint, Ponderay, Priest Lake, Spokane, Washington and Aberdeen,
Washington to confirm that all have some fire hydrants with less than the required flows.
The Schweitzer community's fire rating is currently a 5, just like many other similar
nearby towns. The insurance rating bureau gives full credits for all of the fire hydrants on
the Company's system because all fire hydrants flow more than 250 gpm.
8. The Company's water system is under the jurisdiction of the Idaho Department
of Environmental Quality ("DEQ"). The Company is in full compliance with the
requirements of DEQ.
9. The Company's operation of its water system is a business enterprise that is
regulated by the Idaho Public Utilities Commission ("PUC"). The Company is in good
standing with its customers and the PUC.
10. As

a result of the recent actions by the District, it has become necessary for the

Company to file this Motion so that the Company may obtain judicial relief from the time
and resource-consuming enforcement efforts that the District has sporadically brought
against the Company over approximately the last 19 years on this same issue of fire flows
through hydrants that do not belong to the Company and over which the Company has no
responsibility.
11.

The Company has relied to its detriment upon the District's various positions
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taken that fire flows from hydrants would not need to equal 1,000 gpm, and it would cause
irreparable injury and great injustice to the Company if the District were not found by the
Court to be estopped from attempting to change its prior position.
12. Attached to this affidavit as Addendum 2 is a letter from the Idaho Department

of Environmental Quality ("DEQ") dated November 19, 2015, which is its response to a
public records request made on behalf of the Company. Enclosed in that letter are
certified copies of the following letters from the DEQ that the Company has received, and
which evidence the jurisdiction of DEQ over the Company:
1.

May 6, 2014, addressed to the District.

2. June 25, 2004, addressed to Craig Mearns, as an example of their

acceptance of a fire hydrant.
3. April 7, 2015, addressed to the Company.
4. September 3, 2015, addressed to the Company. (Fire flow is discussed on

page 6 of the report attached to that letter.)
13. The Company's water system does not have any building or other structure

which, for want of repairs, or lack of or insufficient fire escapes, automatic or other fire
alarm apparatus or fire extinguishing equipment, or by reason of age or dilapidated
condition, or due to violation of the International Fire Code or from any other cause, is
especially liable to fire, and is so situated as to endanger life, other buildings or structures
or said building or structure. The District's actions against the Company purportedly
based on Idaho Code §41-259 have therefore been without any reasonable basis in fact.
14. Pursuant to Idaho Code §7-312, the damages which the Company has sustained

because of the actions of the District are set forth in the attached Addendum 3, and are in
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the amount of $30,628.10 plus accruing damages.
DATED: November _ _ _, 2015.

SUBSCRIBED AND SWORN to before me, a notary public, on this
November,

~of

2015.
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NotaryPubli
In and for the State of Id.aha
Residing at: S ~ Le..
My commission expi s: I

'2./t'S/l B

CERTIFICATE OF SERVICE
I hereby certify that on t h i s ~ t f November, 2015, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

- ~ - U.S. Mail
v" Hand Delivered
_ _ _ Overnight Mail
_ _ _ Telecopy (Fax)

AFFIDAVIT OF MEL BAILEY IN SUPPORT OF PETITIONER'S MOTION FOR
105 - 5
HEARING OF CASE ON APPLICANT'S PAPERS

Scbweftzeu Fine Depautment

--.

Schweitzer Mountain • P.O. Box 815 • Sandpoint, Idaho 83864
Phone: (208) 265-47 41 • Emergency: 661-8888

October 13, 1996
Schweitzer Basin Water Company
Mel Bailey
165 Meadow Hills Drive
Richland, WA 99352
RE: Water Hydrant Static and Flow Test Results

The Schweitzer Fire District Board of Fire Commissioners have been contacted by a
homeowner located on Ullr Road. The homeowner expressed concern that there was
inadequate pressure at the water hydrants that provide fire protection for his house.
Spencer Newton, the Fire Chief, tested the water pressure/flow at the fire hydrants.

.,,---..

Please find enclosed the results of this testing. As you can see, the water pressure/flow
for hydrant #130, (the one brought to our attention by the homeowner), is inadequate for
proper fire protection, as is all listed hydrants with the exception of #160 and #170, which
just meet the minimum standard. The minimum standard water pressure/flow is 500
gallons per minute for this situation according to the Uniform Fire Code, although this
requirement could be greater depending on the type and location of the structures. This
represents an absolute minimum of any hydrant on the water systems at Schweitzer.
Please contact the Fire District Bo~rd or. the Fire Chief to discuss this issue and provide
us your plans for rectifying this situation.
Sincerely,

Schweitzer Fire District Board of Commissioners
Tim Hinderman-Chairman/ Commissioner
Dick Baroni-Commissioner
George Nichols-Commissioner

cc: Wayne Schneider
Pack River Company, LTD

Addendum 1(A)
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Scbweitzeu Fiue Depantment
Schweitzer Mountain • P.O. Box 815 • Sandpoint, Idaho 83864
Phone: (208) 265-47 41 • Emergency: 661-8888

~ire Hydrant Static and Flow Test Results
Tested by, Spencer Newton, Fire Chief
Date Tested, September 12, 1996

System; Schweitzer Water Basin Co.

Static
Pressure
PSI

Hydrant
Location

2.5in.outlet
Flow
Pressure
PSI

Residual
Pressure
PSI

Approx.345 gpm

2

76

13 Approx.520 gpm

15

#130-Ullr Rd, Schnyder

22

4 Approx.260 gpm

1

#135-Ullr Rd,

No Water'.

#110-Blue Beetle,

55

#120-Ullr Rd,

Blue Spruce

End

#140-Red Cricket/Snowdrift

6

No Test-Stripped Cap!

Die Schm.

51

10 Approx.455 gpm

12

#155-NW Passage-Slalom Rd.

94

20 Approx.645 gpm

24

#160-Slalom Rd.

76

15 Approx.560 gpm

18

#170-Telemark,Wild Flower

88

25 Approx.720 gpm

27

#180-Telemark,Snowberry II

39

Approx.450 gpm

s

#150-NW Passage,

*

End

9

*

Fire Hydrant #155 had no water on 9/12, it was retested on 10/9 and

it remains full of water after being shut down and may possibly be

leaking.

,.--.....
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SCHWEITZER FIRE DISTRICT

7094 SCHWEITZER MTN. RD.
SANDPOINT, ID 83864
208-2654741

To: Schweitzer Basin Water LLC
PO Box 772
Sagle ID 83860

The Schweitzer Fire District Requires that a fire hydrant be installed at the Schweitzer
Creek 100 building for new construction as required by the International Fire Code.
The Schweitzer Fire District acknowledges water flows and pressures at this fire hydrant
may not meet current standards.

Addendum 1(B)
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

C.L. "Butch" Otter, Governor
John H. Tippets, Director

1410 North Hilton • Boise, Idaho 83706 • (208) 373-0502
www.deq.idaho.gov

November 19, 2015
Stephen Smith
Stephen F. Smith, Attorney at Law, Chtd.
PO Box C

Sandpoint, ID 83864
RE: Public Records Request #151103 - Certified Copies re: Schweitzer Basin Water Company
Dear Mr. Smith :
On November 16, 2015, the Idaho Department of Environmental Quality (DEQ) received a public records
request from you regarding files we maintain. As part of your request, you asked to be provided certified
copies. This letter shall certify that the enclosed records listed below fall within the scope of your
request and are true and correct copies of the original documents maintained by DEQ.
•

June 25, 2014 Letter from DEQ to Mr. Craig Mearns RE: Construction Approval Jacobson CUP
C772-03 {1 page)

•

May 6, 2014 Letter from DEQ to Mr. Spencer Newton Subject: Schweitzer Basin Water LLC
/01090124, Distribution System Pressure and Fire Flow {1 page)

•

April 7, 2015 Letter from DEQ to Mr. Mel Baily and Ms. Marsha Bell Re: Schweitzer Basin Water
LLC, ID1090124 (2 pages)

•

September 3, 2015 Letter from DEQ to Mr. Melvyn Bailey and Ms. Marsha Bell Re: Sanitary
Survey of PWS #1090124 Schweitzer Basin Water LLC {2 pages)

•

August 6, 2014 DEQ Drinking Water Supply Report for Schweitzer Basin Water Company {10
pages)

Please contact me at (208)373-0199 with any questions relating to your request.
Sincerely,

Kari L. Kostka
Public Records Coordinator
Director's Office
c: Vonnie Hendrex, Coeur d'Alene Regional Office

Addendum 2
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Mr. Smith
November 19, 2015
Page 2

State of Idaho
County of Ada

S.S.
)

fl~ ,

On this / Cf
day of
2015, before me, Rosie M. Alonzo, notary, personally
appeared Kari L. Kostka. DEQ Public Records Coordinator, personally known to me to be the person
whose name is subscribed to this instrument, and acknowledged that he {she) {they) executed the same.
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

Dirk Kempthorne, Governor
C. Stephen Allred, Director

2110 Ironwood Parkway• Coeur d'Alene, Idaho 83814-2648 • (208) 769-1422

June 25, 2004
Craig Mearns
1131 Michael Lane
Sandpoint, ID 83864

Construction Approval Jacobson CUP C772-03

RE:

Dear Mr. Mearns:
Plans and specifications submitted by James Valentine to DEQ on May 24, 2004 have been
reviewed. This project consists of a 6-inch PVC fire main extension to the Schweitzer Basin Water
Company with fire hydrant, and a 4-inch service connection. Sewer service is provided by Mountain
Utility Company and consists of two 1500 gallon septic tanks with gravity flow effluent to the sewer
collection system. These utilities will provide services to a single four-plex residential type building.
The plans and specifications have been reviewed and are hereby approved for construction
purposes in accordance with the Idaho Rules for Public Drinking Water Systems and Water Quality
Standards and Wastewater Treatment Requirements, and Section 39-118 of Idaho Code.
Inspection of construction activities approved herein must be done by an Idaho licensed
Professional Engineer (P .E.) or by someone under the direct supervision of a P.E.
If major modifications to this accepted design are necessary, the design engineer must secure DEQ
approval of the changes prior to implementation of the changes.
Section 39-118 of Idaho Code requires preparation of complete and accurate as-built plans as
certified by the inspecting engineer. The as-built plans need to be submitted to DEQ for review and
approval within thirty (30) days of completion of construction. If construction is not completed within
one year of the date of this letter, the DEQ construction approval expires. An extension may be
granted if the design engineer submits a written request that DEQ re-approve the plans and
specifications.
Sincerely,
,, ·",/

..

./

/

~
/
Alan Miller, EIT
c:

Jim Valentine, Glahe & Assoc. 303 Church St, Sandpoint 83864
Mel Bailey, Schweitzer Basin Utility Co, PO Box 772, Sagle 83860
Tim Elsea, Mountain Utility Company, 165 Village Lane, Suite A, Sandpoint 83864
Will Hoygaard, State Plumbing Bureau, PO Box 1733, Sandpoint 83864
Dan Spinosa, Bonner County Planning Dept, 127 S First Ave, Sandpoint 83864
File: S~ftWeitz~r l3asin Water Company (# 8098 _ S-15)
The foregoing is a true and cercilieu copy of the document
on file at the Idaho Department of Environmental Quality.
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

2110 Ironwood Parkway, Coeur d'Alene, ID 83814 (208) 769 -1422

C. L. "Butch" Otter, Governor
Curt A. Fransen, Director

May 6, 2014
Spencer Newton
Schweitzer Fire Department
7094 Schweitzer Mt Rd
Sandpoint ID 83864
.firecUstrict@rnsn .com
Subject:

Schweitzer Basin Water LLC ID 1090124, Distribution System Pressure and Fire Flow

Dear Mr. Newton:
This letter is in response to your request for information pertaining to Schweitzer Basin Water LLC (SBWLLC)
distribution system pressure and fire flow requirements. To address pressure issues when hydrants are
exercised for planned purposes, the SBWLLC developed a Policy for the Operation and Control of Fire
Hydrants in November 2013 which was sent to you November l , 2013 . A copy is enclosed with this letter.
Mel Bailey and Marsha Bell of the SBWLLC met with the Idaho Department of Environmental Quality (DEQ)
on November 19, 2013 to discuss their water system, fire flow pressure and potential issues maintaining
minimum required pressure during hydrant flushing and fire events. It was discussed that the current main
pressures can drop below 20 psi when fire hydrants are being flushed or when maintenance work is done. It is
agreed by all parties that though there may pressure deficiencies when flushing the hydrants or even ifthere was
a fire, it is preferable to keep the hydrants in place. Also discussed was an alternative to correct the fire flow
pressure issue, which would be to remove the fire hydrants within the distribution system. However, this may
not be the in the best interest of the water users on the SBWCLLC system for protecting life and property.
For your reference, the SBWLLC water system was built in the I 960's prior to the first DEQ drinking water
regulations. At this time the water system must maintain a minimum pressure of20 psi in distribution, and if at
any time the pressure drops below 20 psi, system staff must provide public notification to water users, disinfect
the water system, and notify DEQ. If the SBWLLC plans to "substantially modify" or add new service areas,
these projects would trigger the requirement for maintaining a minimum 40 psi pressure during peak hour
demand, excluding fire flow.

It is DEQ's understanding that SBWLLC and Schweitzer Fire District will work together to coordinate the
hydrant flushing and work within the existing water system design to keep the pressure within the mains at or
above the minimum required pressure of20 psi .
If you have any further questions, you may contact the DEQ Coeur d'Alene office.
Sincerely,

Je~

The foregoing is a true and certified copy of the document
on file at the Idaho Department of Environmental Quality.

Jean Felker, Drinking Water Analyst
Jean.felker@deq.idaho.gov

Signed this

t:1

dny of.

NV ·
O

, 20 l S

~ -/.J/4iltb-=:

Enclosure
c:
Mel Bailey and Marsha Bell mbsnowski @grnail.com
John Tindall, Engineering Manager john.tindall@deq.idabo.gov
Anna Moody, Drinking Water Program Supervisor anna.rnoody@cleg .idaho.gov
File in TRIM: 2014ACA2731 I 2014ACA2605
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

2110 Ironwood Parkway, Coeur d'Alene, ID 83814 (208) 769-1422

C. L. "Butch" Otter, Governor
Curt A. Fransen, Director

April 7, 2015

Mel Bailey and Marsha Bell
Schweitzer Basin Water Company
PO Box 772
Sagle, ID 83 860
mbsnowski@gmail.com
Re:

Schweitzer Basin Water LLC, ID] 090124

This letter is in response to your request on March 26, 2015 at the Department of Environmental
Quality (DEQ) office for clarification on the Department's regulatory authority over Schweitzer
Basin Water LLC public water system.
The Idaho Legislature has given the Idaho Board of Environmental Quality the authority to
promulgate rules governing quality and safety of drinking water, pursuant to Title 37, Chapter 21
and Title 39, Chapter 1, Idaho Code. The Idaho Rules for Public Drinking Water Systems
(58.01.08) are intended to control and regulate the design, construction, operation, maintenance,
and quality control of public drinking water systems to provide a degree of assurance that such
systems are protected from contamination and maintained free from contaminants which may
injure the health of the consumer.
During our previous meeting at the DEQ office on November 19, 2013 to discuss fire flow
pressure and potential issues maintaining required pressure during hydrant flushing and fire
events, it was agreed by all parties that although there may be pressure deficiencies when
flushing the hydrants or in the event of a fire, it is preferable to keep the hydrants in place for the
safety and protection of the residents and their property. The Department is not recommending
the removal of the existing fire hydrants in order to reduce or correct any fire flow issues during
flushing or fire events.
Also, it was discussed that the Schweitzer Basin Water Company was built in the 1960's prior to
DEQ drinking water regulations and the Rules currently require that any drop in pressure below
20 psi in distribution must immediately provide public notification, disinfect the water system,
and notify the DEQ.

If the Schweitzer Basin Water Company plans to "substantially modify" or add new service
areas, these projects would trigger the requirement for maintaining a minimum 40 psi pressure
during peak hour demand, excluding fire flow.
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STATE OF IDAHO

DEPARTMENT OF
ENVIRONMENTAL QUALITY

2110 Ironwood Parkway, Coeur d'Alene, ID 83814 (208) 769-1422

C. L. "Butch" Otter, Governor
John H. Tippets, Director

September 3, 2015

Mr. Melvyn Bailey, Owner Operator
Ms. Marsha Bell, Owner Operator
Schweitzer Basin Water LLC, ID 1090124
PO Box 772
Sagle, ID 83 860
Re: Sanitary Survey of PWS #1090124 Schweitzer Basin Water LLC
Dear Mr. Bailey and Ms. Bell:
Thank you for your assistance in conducting the inspection of the Schweitzer Basin Water LLC on
August 6, 2015. I found the water system to be well built, properly maintained, and mostly in
compliance with the Idaho Rules for Public Drinking Water Systems.
The following significant deficiencies, deficiencies and requirements were noted during the survey:

1. Designated operators must hold an equivalent license of Drinking Water Distribution Class I
(DWD 1), as the system is classified as a Distribution Class 1 and Treatment Class 1.
Operators are currently licensed with TMTl license.
2. Schweitzer Basin Water Company must provide engineered construction plans and
specifications for review by the DEQ Engineer Department for modifications to the chlorination
equipment. The chlorinator system cannot be used until review and approval is completed by
the Department.
3. The drain pipe from the well 2 vault needs to have the screened end replaced where it surfaces
to daylight to prevent entrance by rodents, insects, etc.
4. Beginning January 1, 2016, 10 lead and copper samples are due to be collected from the
SBWLLC sampling pool. If the company does not have 10 previously selected sites, contact
DEQ for assistance in selecting appropriate monitoring locations .
5. Schweitzer Basin Water LLC must have all backflow prevention assemblies inspected on an
annual basis by a certified backflow tester.
6. If Schweitzer Basin Water LLC ever uses the slow sand filter, SBWC must contact DEQ about
contact time calculations to ensure that they are achieving adequate contact time.
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The foregoing is a true and cenified copy of the documen
on fik ~1 the Id:iho Departmen:f Environmental Quality.

Signea this

Ij

day of.

ti OV · , 20 I>
~

~-t.

IDAHO DEPARTMENT OF ENVIRONMENTAL QUALITY
DRINKING WATER SUPPLY REPORT
2015
System: Schweitzer Basin Water Company
County: Bonner
PWS #: ID1090124
Date of Survey: August 6, 2014
Information Obtained From: Mel Bailey & Marsha Bell
Surveyed by: Anna Moody & Jean Felker
Population: 900 peak
Primary Source: Ground Water
Water System Type: Nontransient Noncommunity
Service Connections: 103

FIELD SURVEY DATA

The Schweitzer Basin Water Limited Liability Company (SBWLLC) is a privately owned nontransient non-community water system serving a seasonal residential area at the Schweitzer
Mountain ski resort serving 37 full time residents and a combined transient/residential population
of approximately 900. There are 431 hookups and 103 total connections to the water system.
The water system is in the process of review by the Idaho Public Utilities Commission (IPUC)
since it is a private, for profit business.
In 1964 Schweitzer Basin Water Company was founded to provide water for seasonal
recreational use homes and condos at Schweitzer Ski Area. In 1989 the previous owner, Dr.
Fowler, sold the SBWLLC to Mr. Mel Bailey. It is currently owned by Mel Bailey and Marsha
Bell.
There are four wells and five water storage reservoirs Schweitzer Basin Water Company uses to
supply water for their water system. A GWUDI (Ground Water Under the Direct Influence of
Surface Water) analysis was done on wells #1, 2 & 3 on November 3, 1999 and it was
determined that the wells are supplied by ground water. On May 19, 2009 John Monks, a
hydrogeologist, conducted a hydrogeological study of Schweitzer Basin and determined that
wells 1, 2 & 3 are at low risk of being under the influence of surface water. The water system
serves distribution by gravity flow with the few exceptions of homeowner installed booster
pumps. There are seven pressure zones controlled by pressure reducing valves.
The existing slow sand filter and associated treatment plant is not in use and available to the
system as an emergency back-up source in the event of a power outage or well failure. Per the
owners, no emergencies have occurred since it was dedicated as an emergency source.

Sources
A Source Water Assessment was conducted on December 2, 2000 on wells 1, 2, 3 & 4 and
updated in May 2015. Results of the Source Water Assessment are included at the conclusion of
this report.

Well 1 is located near the first switchback on Mogul Hill Road between storage reservoir 1 and
storage reservoir 2, they are 100,000 gallons and 40,000 gallons, respectively. It was drilled on
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Water from well 4 flows downhill through the chlorinator building that houses the flow meter
and into storage reservoir 4. The meter is 1.5-inch Badger meter sealed magnetic drive model
Ml20. There is no treatment of the well water from wells 1, 2, 3, and 4.
Well 4 has been issued a DEQ well tag ID E0010035 which needs to be attached to the well
casing for monitoring identification requirements . Wells 1, 2, & 3 all had DEQ issued well tags
in place at the time of our sanitary survey.
Slow Sand Filter

Schweitzer Basin Water Company currently has a slow sand filter treatment plant as a backup
water source in the event of well failures or power failure. The sand filter has a nominal capacity
of 22.5 gpm from a catch basin in a spring which flows into Little Sand Creek. The sand filter
tag number is E0005576T. By gravity, water flows into the slow sand filter, to the chlorinator
building and then into storage reservoir 4. Water from the sand filter must be manually valved
into the system.
As mentioned in the July 8, 2009 sanitary survey report, there is evidence of gouging on the side
of the sand near the inflow. This may pose a disturbance in the sand and schmutzdecke, and
subsequently full treatment may not be met through filtration . Please refer to the July 8, 2009
sanitary survey report for discussion on slow sand filter maintenance.
At the time of the survey the slow sand filter was offline. The operators continually run the slow
sand filter to ensure the filter remains ready for use if needed. Schweitzer Basin Water Company
has not used the slow sand filter for more than 20 years. If the filters are brought back online,
SBWLLC must contact DEQ to verify operation, monitoring and reporting requirements.
Total Source Capacity

Correspondence dated July 19, 2007 from Michael Camin, then an Associate Engineer with the
Department, stated that the calculated 315 gallons per day per residence is acceptable to the
Department based on the following:
·
•
•
•

When new water sources are developed, the system capacity will be reviewed.
When new water mains are constructed, the capacity of those mains will be reviewed.
Additional water capacity may be required for areas served by those mains.
DEQ will be provided with annual water usage reports. If water usage or demand appears
to be an issue, the water capacity will be reviewed.

This calculated flow includes all four wells and treated water from the slow sand filter. Should
SBWLLC decide to take the sand filter off line, an additional well must be provided that
produces an equivalent supply to that of the sand filter. Prior to drilling any additional wells, an
engineering report and plans and specifications must be submitted to the Department. Should
SBWLLC pursue additional development in the future, additional source capacity must be
evaluated by the Department.
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Storage Reservoir 2 is a partially buried 40,000 gallon reservoir. Reservoir 2 has a PVC pipe in
it, used ih association with a heat lamp to prevent freezing from occurring in the reservoir.
Reservoir 2 has two floats in it, one signals wells I and 2 to turn on while the other float turns on
well 3. There is a screened overflow/flow to waste and valve for draining the storage reservoir.
It was last drained and inspected in 2006.
Storage Reservoir 3 built in in 2005, is a partially buried 120,000 gallon concrete reservoir that
is interconnected with and filled by storage reservoir 2. The water levels in storage reservoir 2
and storage reservoir 3 are the same. Floats in storage reservoir 2 control the water flow into
reservoir 3. It is a 39-foot diameter, 16-foot high, concrete storage tank built by Bonners Ferry
Builders in place. Inside are three equally spaced walls extending across the tank except for the
last two feet with gap alternating ends. This forms a serpentine for the water to go through . The
roof is concrete. There are two 30-inch by 30-inch galvanized access hatches with gasket seals
and overlapping locking lids . There are two screened overflows and one screened vent on the
roof, and an 8-inch valved drain. Water exiting the storage reservoir flows through a Sparling
Propeller meter, FM-194-1-2.
Storage Reservoir 4
There are two 2,850 gallon potable water poly tanks installed in series, designed as storage
reservoir 4 with a working capacity of 5,000 gallons. Storage reservoir 4 is below the main
storage reservoir system and used with well 4 and the sand filter if needed. Reservoir 4 has a
float to control well 4. Water flows into tank 1, then into tank 2, and then out into distribution.
The tanks are partially above ground and covered by a wooden building and locked door for
security. The tanks each have a screened 2-inch overflow, screened 2-inch drain, screened 2inch vent and a 24-inch access manhole with cover on the top. The two tanks are interconnected
in series. This storage reservoir is accessed from the end of Stizmark Road and behind 126
Sitzmark Road.

Storage Reservoir 5 is a horizontal cylindrical steel I 0,000 gallon storage tank located past
1040 Mogul Hill Road. The tank has a 24-inch manhole access centered on the top. It has a 4inch screened vent, 2-inch screened overflow and 4-inch screened drain. It is located about 178
feet above storage reservoir 1. Water flows from this storage reservoir by gravity flow to
distribution and was last inspected and cleaned in 2011.
DEQ recommends that all five storage tanks be inspected and cleaned every 5 years. Schweitzer
Basin Water LLC owns the land that the reservoirs are located on.

Distribution
Schweitzer Basin Water Company has I 03 connections serving 37 full time residents and a
combined transient/residential population of 900. All service connections are metered according
to the owners. The water system has 22 fire hydrants and the hydrants are connected to 6-inch
and 8-inch mains. The distribution consists of 6- to 8-inch steel and PVC pipes. SBWCLLC
flushes their dead end lines two times a year. DEQ requires that SBWLLC continue to flush the
dead end mains at a velocity of 2.5 ft/sec every 6 months.

117

Page 5 of 10

Although there may be pressure deficiencies during a fire emergency or routine hydrant flushing,
it is preferable to keep the hydrants in place for the safety and protection of the residents and
their property. The Department is not recommending the removal of the existing fire hydrants in
order to reduce or correct any fire flow issues during flushing or fire events.
If the Schweitzer Basin Water Company plans to "substantially modify" or add new service
areas, these projects would trigger the requirement for maintaining a minimum 40 psi pressure
during peak hour demand, excluding fire flow.
As a reminder, only the licensed operator of the water system is authorized to make changes to
the operation of the water system unless there is permission from the owner/operator.
Emergency situations would not merit prior permission.

Source Water Assessment
A Source Water Assessment report for Schweitzer Basin Water Company was written on
December 4, 2000. An updated report was completed in May 2015 for all four wells. The
following table shows the susceptibility of the wells according to the Source Water Assessment
Report for wells I, 2, 3 & 4. The Source Water Assessments may be accessed online:
http://www2.deq.idaho. gov/water/swa0nline/

Surface Water Source
"There are no documented potential sources of contamination located within I 000 ' boundaries or
in the watershed surrounding the surface water intake."
Well #1
This report was completed December 04, 2000. Potential contaminant information was updated
on May 04, 2015.
Hydrologic
High Susceptibility
System Construction
Moderate Susceptibility
IOCs
Moderate Susceptibility
voes
Moderate Susceptibility
socs
Moderate Susceptibility
Microbial
Moderate Susceptibility
Well #2
This report was completed December 04, 2000. Potential contaminant information was updated
on May 04, 2015.
Hydro logic
High Susceptibility
System Construction
Moderate Susceptibility
Moderate Susceptibility
IOCs
voes
Moderate Susceptibility
Moderate Susceptibility
socs
Microbial
Moderate Susceptibility
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Monitoring
The SBWLLC has the following monitoring requirements:
Distribution:
Total coliform - 1 per month from distribution
Lead and Copper - 10 samples per 3 years from distribution
Wells - upper manifold wells 1-2-3 and well 4:
Arsenic - 1 sample per 9 years
Sodium - 1 sample every 3 years
Nitrate - 1 sample per year
Nitrite - 1 sample per 9 years
voe group - 1 sample per 6 years
IOC group - 1 sample per 9 years
During DEQ review of the SBWLLC monitoring schedule and population served, it was
determined the company must collect lead and copper samples from IO residential taps every
three years. Beginning January 1, 2016, 10 lead and copper samples are due to be collected from
the SBWLLC sampling pool. If the company does not have IO previously selected sites, contact
DEQ for assistance in selecting appropriate monitoring locations.

Financial & Management Capacity
Schweitzer Basin Water Company is a privately owned non-transient non-community water
system classified as a Distribution Class I and Treatment Class l system and is currently being
reviewed by the Idaho Public Utility Commission. The owners are Melvyn Bailey and Marsha
Bell and both hold a Drinking Water Treatment 1 license. Mr. Bailey also is certified as a
Backflow Assembly Tester (BAT). SBWLLC charges $39.00 per month for water. The last
time user fees were changed was on October, I 2008.
Due to the Distribution I classification of the drinking water system, designated operators must
hold an equivalent license of Drinking Water Distribution class I (DWDl). Please submit a
corrective action plan providing information as to how and on what schedule SBWLLC will have
their distribution system operated under an appropriately licensed operator.

Conclusions and Recommendations
At the time of the survey it was evident that the owners and current operators, Mel Bailey and
Marsh Bell, take the responsibility of providing water to their users seriously. Their efforts are
appreciated by DEQ.
The deficiencies and additional requirements listed below need to be addressed in a written Plan
of Correction (POC), submitted to DEQ within 30 days of the receipt of this letter. The POC is a
simple narrative document that lists the deficiencies and additional requirements, how they will
be corrected, and the date by which correction will be completed. Please afford yourself
adequate time to address the problems so that time extensions will not be necessary.
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Schweitzer Basin Water Company's Damages Sustained Because of Actions Taken by the Schweitzer Fire District
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

Date
!2013-06-25
2013-07-02
12013-07-05
12013-07-10
12013-07-10
12013-07-10
12013-07-10
[2013-07-10
12013-07-11
2013-07-15
2013-07-16
2013-07-17
l2013-07-25
12013-10-14
12013-11-01
12014-01-20
12014-05-05
12014-05-06
12014-05-12
12014-05-18
l2014-05-19
2014-05-24
2014-05-28
2014-05-28
2014-05-30
2014-06-02
2014-06-03
12014-06-10
12014-06-11
12.014-06-11
12014-07-22
12014-07 -23
12014-07 -24
12014-07-28
12014-07-30
12014-08-01
2014-08-06
2014-08-07
2014-08-21
2014-08-22
2014-08-26
2014-08-27
12014-08-28
12014-08-28

40
41
42
43
44

activity
met w Smith, reatined services
ICallto Smith
!Called ISRB DouQ Younq Idaho Insurance)
research old papers, SBW fire hydrant timeline history 2 p
SBW draft to Countv PA, State Fire Marshal, State AG
SBW aoolication form for fire hydrant
call to Smith Notice of Violations
visitied N side Fire, Ponderay Fire, and Kopotnai fire Districts
email to and met w Smith
researched files for SFD ltrs, fire hydrant flows
ax on IDAPA 58.001.08 to Smith, call to Smith
met w Smith, input to response to Marshall
SBW research Intern! Fire Code
SBW to SFD Fire Hydrant use permit form 2 p
SBW Fire Hydrant policy to SFD 4 p
scan file SC 100 Fire Hydrant drawinqs
call to Smith
call and meet w Smith, emailed Smith
review Smiths response to Marshall comments to Smith
SBW draft concur SFD for SC 100 1 p
call to Smith
:prep SBW response to Order for Remedy 4 p
review draft resp to Order for Rem, Req for Cont Hear email to Smith
emailed DEQ ltr dated 5-6-2014 to Smith
calls to Smith, research and email to Smith
!Calls and meet w Smith
Calls to Smith
phone call Id State Fire Marshal M Larson
researched old files, prepare Fire Hydrant History 2 p
prepare letter to ID state Fire marshal! 1 p
Call to Smith
call to Smith
review, prepare comments, call to Smith
scan file 7-18-2014 SFD Order for remedy 2p
comments to Smith, called
SBW req customers write ID Fire Marshall, sent/given to 9 customers 1p3.5
Info from Smith
Comments to Smith
Call to Smith on progress, sent email w input
tamend Fire Hydrant History 4 p
Call from Smith
Input to Smith , meet wi Smith
meeting with Newton, Lowe, Marshall, Smith
ICall to and review of Email from ISRB

I

··-

MLB

MJB
0.8,

0.2
0.3
6.4
2.1
0.6
0.2
4.4
0.8
6.6
0.4
0.5
0.6
1.1
0.2
0.7
0.7
0.3
0.3
3.2
0.5
1.4
0.9
0.4
0.3
4 .8

0.6
0.3
0.2
0.7
0.9
3.5
0.3
0.3
1.2
0.5
,2
0.7
1.9
0.7

Total Time, hr
1.6
0.4
0.6
0.3
7.5
1.1
4.2
2.1
1.2
0.6
0.4
0.2
8.8
4.4
1.6
0.8
13.2
6.6
0.8
0.4
1.0
0.5
4.4
4.4
1.3
0.7
2.2
1.1
0.3
0.3
0.4
0.2
1.4
0.7
1.4
0.7
0.7
0.4
0.6
0.3
6.7
3.5
1.0
0.5
0.2
0.2
2.8
1.4
1.8
0.9
0.8
0.4
0.6
0.3
9.6
4.8
1.2
0.6
0.6
0.3
0.4
0.2
1.4
0.7
0.3
0.3
1.8
0.9
7.0
3.5
0.6
0.3
0.6
0.3
2.4
1.2
1.0
0.5
0.4
0.2
1.4
0.7
3.8
1.9
1.4
0.7

0.8
0.2

$/hr
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00

Total Cost
$'81 .60
$20.40
$30.60
$382.50
$214.20
$61.20
$20.40
$448.80
$81 .60
$673.20
$40.80
$51.00
$224.40
$66
$112.:w
$5.70
$20.40
$71.40
$71.40
$35.70
$30.60
$341.70
$51.00
$3.80
$142.80
$91.80
$40.80
$30.60
$489.60
$61 .2Q
$3C
$20.41.J
$71.40
$5.70
$91.80
$357.00
$30.60
$30.60
$122.40
$51.00
$20.40
$71.40
$193.80
$71.40

.

Date
014-09-01
014-09-02
12014-09-05
12014-09-07
12014-09-07
12014-09-07
2014-09-07
12014-09-08
014-09-08
2014-09-29
2014-10-08
2014-10-08
12014-10-08
!2014-10-08
12014-10-08
12014-10-08
12014-10-14
12014-10-19
2014-10-24
2014-10-27
2014-10-29
2014-10-30
2014-10-30
12014-11-11
12014-11-13
2015-01-28
2015-03-09
2015-03-10
2015-03-10
2015-03-13
2015-03-15
2015-03-16
2015-03-17
2015-03-18
2015-03-18
2015-03-18
2015-03-19
2015-03-19
12015-03-19
12015-03-19
12015-03-19
2015-03-20
12015-03-20
12015-03-23
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45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76

77
78
79
80
81
82
83
84
85
86
87
88

activitv
researched input, email Smith hydrant flows
Witherspoon Kelly legal advice
kJelivered SBW reccommendations for 4 fire hydrants to SFD
SBW proposed FH 15 action
SBW proposed FH 6 action
SBW proposed FH 14 action
SBW proposed fh 20 action
Call from Smith
Requested insurance impact of lower fire rating (PC)
scan file A Marshal to Smith req plan to remedy 3 p
scan file Smith to Marshall SBW response to Order for Remedy draft 7p
scan file SFD acknowledaw flow deficifencies
1-17-2014 DEQ to SC 100 2 p
scan file 5-28-2014 A Marshall to 1p
review scan file 5-16-2014 smith to Marshall 6 p
scan file 5-6-2014 DEQ to SFD letter 5 p
Emailed draft and meet w Smith
Input to Smith
SBW draft SFD concur on SC 100 Fire Hvdrant
email to Smith
SBW rules and reci for fire hydrants 1 p
Input to revised ltr to Marshall per conference input
call to Smith
call to Smith
Research and prep Timeline SBW communication w SFD table 2p
Fire Hydrant owners list 1p
Call to Smith
call to Smith
review emails IRWA and their attorney email
list supportive Fire fighters and contacts 1p
calls to from Smith
call to Smith
calls to Smith
Cale 5 Fire Hydrant Flows, computer method, table, checked
Cale 5 fire hydrant flows HW formula, text explanation 8 P checked
three calls to Smith SFD refusal to mediate
scan file 5-6-2014 DEQ to SFD letter 1P
rwrote to IRWA 2 p
ID code 41-253 research 1 p
Smith to Court Wirt of Prohibition draft for review, meetina 4 o
Call to Smith reaarding motion to dismiss contested hearing
Calls w Smith Marshall , contested hearina cancelled
Hearing response outline w flow calcs and exhibits 5p
~all w Sm ith

MJB
0.7
0.3
0.7
0.7
0.4
0.8
0.1
0.6

0.7
1.4
0.5
0.1
0.4
0.3
0.1
0.1
8.0
0.5
0.2

0.3
0.2
0.2
2.6
6.1
0.5
0.7
3.3
0.5
0.6
6.5
0.6

rrotal Time, h1
MLB
0.7
1.4
0.0
0.6
0.3
0.7
1.4
1.4
0.7
0.8
0.4
1.6
0.8
0.2
0.1
0.6
1.2
0.3
0.3
0.3
0.3
0.3
0.3
0.3
0.3
0.3
0.3
1.4
0.7
0.3
0.3
1.4
2.8
1.0
0.5
0.4
0.3
0.4
0.3
0.3
0.6
0.3
0.2
0.1
0.1
0.2
18.2
10.2
0.5
0.5
0.5
1.0
0.2
0.4
0.6
0.6
0.7
0.7
0.3
0.6
0.2
0.4
0.4
0.2
5.2
2.6
6.1
12.2
1.0
0.5
0.3
0.3
1.6
0.9
0.9
0.9
3.3
6.6
0.5
1.0
0.6
1.2
13.0
6.5
0.6
1.2

$/hr
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$19.00
$19.00
$19.00
$19.00
$19.00
$51.00
$19.00
$51.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$90.00
$90.00
$51.00
$19.00
$51.00
$19.00
$51.00
$51.00
$51.00
$51.00
$51.00

Total Cost
$71.40
$1,608.00
$30.60
$71.40
$71.40
$40.80
$81.60
$10.20
$61.20
$5.70
$5.70
$5.70
$5.70
$5.
$71.40
$5.70
$142.80
$51.00
$20.40
$20.40
$5.70
$30.60
$10.20
$10.20
$928.20
$9.50
$51.00
$20.40
$30.60
$13.30
$30.l
$20.40
$20.40
$468.00
$1,098.00
$51.00
$5.70
$81.60
$17.10
$336.60
$51.00
$61.20
$663.00
$61.20

Date
12015-03-24
2015-03-25
2015-03-26
2015-03-28
015-03-28
2015-04-06
2015-04-06
015-04-06
2015-04-06
2015-04-07
2015-04-09
2015-04-11
015-04-12
2015-04-15
12015-04-15
12015-04-16
12015-04-18
2015-04-19
2015-04-20
2015-04-20
2015-04-20
12015-04-20
12015-04-20
12015-04-30
12015-05-01
2015-05-03
2015-05-04
2015-05-04
2015-05-04
2015-05-05
2015-05-13
2015-05-18
2015-05-20
Q015-05-25
12015-05-26
12015-05-26
2015-05-27
2015-05-28
12015-05-28
2015-05-28
2015-05-31
2015-06-01
2015-06-05
Q015-06-12
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89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132

activity
met w Smith Writ of Prohibition review all docs
court w Buchcanan , pre post met w Smith
provided to DEQ 16 relavant docs
scan file Dept of Insurance to SFD 1-20-1996 owner maintain FH 1P
Gathered docs for 4-10-2015 ltr Smith to Marshall
ID Code 41-253 file
scan file SBW rule and req for Fire hydrants 2 p
retired Idaho State Fire Marshall evaluation email
SBW question to Larson 1 p phone call
SBW question to Larson revised 1 p phone call
reviewed Larson email, emailed Larson input to Smith
Peer review, Welch Eng checked fire hydrant flow calcs
researched old files 1995 ISRB and Fire Cnsul (David Long) ltr
SBW req customers write DEQ & Fire Com, sent/given to 23 customers 1 p
scan file Larson to SBW on 4-8-2015
scan file motion to disqualify by A Marshal 1p
court transcript prepared by Marsha
court transcript prepared by Marsha
IRWA 1p phone calls, emails
scan file SFD to SBW Notice of violation 6-14-2013 4 p
SFD Order for Contested Hearinq to SBW 2 p
SFD to SBW Order for remedy 4p
court transcript prpared by Marsha, sent to IRWA Smith
recieved Smiths email, conference w Smith
~all Smith
Mediation proposal drafted 1 p
Letter to W Benner first commissioner 1P
Freedom of Info from SFD 1 p
Research SFD meeting minutes
prepared and sent email to Smith
prepared and emailed to Smith input
Prepared and email to Smith
met with Smith
SBW email to ISRB Younq qivinq water svstem details 12 p
scan file Dr Sheppard letter on Marsha eve surourv 2p
drafted repsonse to A Marshall, emailed, calls to Smith
call to and review email from ISRB Young
Mel Marsha review Confidential pre mediation position psper
met with and reviewed smith letter
researched ISRB criteria and Guide for Needed Fire Flow
input to mediation paper History revised 29 times, 4 p
call w Smith
Mel Marsha review draft Confi premediation position psper
call to Smith

MJB
2.5
2.2
1.1
4.6

1.3
0.4
0.7
3.3
6.4

1.2

0.8
0.2
0.6
0.4
0.7
0.8
0.6
1.2
0.3
2.1
1.1
0.6
1.3
4.2
11 .8
0.4
2.1
0.6

MLB
iTotal Time, hr
2.5
5.0
2.2
4.4
1.8
2.9
0.3
0.3
4.6
9.2
0.2
0.2
0.3
0.3
0.0
1.3
2.6
0.8
0.4
0.7
1.4
0.0
3.3
6.6
14.1
7.7
0.3
0.3
0.3
0.3
8.0
8.0
4.3
4.3
1.9
3.1
0.3
0.3
0.3
0.3
0.3
0.3
3.2
3.2
0.8
1.6
0.2
0.4
0.6
1.2
0.8
0.4
1.4
0.7
6.2
6.2
0.8
1.6
1.2
0.6
2.4
1.2
0.3
0.6
2.1
4.2
0.3
0.3
1.1
2.2
0.6
1.2
1.3
2.6
4.2
8.2
5.7
5.7
11.8
23.6
0.4
0.8
2.1
4.2
0.6
1.2

$/hr
$51.00
$51 .00
$51 .00
$19.00
$51.00
$19.00
$19.00
$19.00
$51 .00
$51 .00
$51 .00
$51 .00
$19 .00
$19.00
$19.00
$19.00
$51.00
$19.00
$19.00
$19.00
$19.00
$51 .00
$51.00
$51.00
$51.00
$51.00
$51 .00
$51 .00
$51 .00
$51 .00
$51 .00
$51 .00
$19.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51 .00
$51.00
$51.00
$51 .00

Total Cost
$255.00
$224.40
$147.90
$5.70
$469.20
$3.80
$5.70
$525.00
$51 .00
$40.80
$71.40
$135.00
$336.60
$7 19.
$5.? u
$5 .70
$152.00
$81 .70
$158.10
$5.70
$5.70
$5.70
$60 .80
$81 .60
$20.40
$61.20
$40.80
$71.40
$316.20
$81.6Q_
$6 1.:
$122.4u
$30 .60
$214.20
$5 .70
$112 .20
$61 .20
$132 .60
$418.20
$290.70
$1 ,203.60
$40.80
$214.20
$61.20

Date
2015-06-15
015-06-15
2015-06-16
2015-06-19
2015-06-19
2015-06-22
2015-07-17
2015-07-20
2015-07-21
2015-07-22
l2015-07-31
12015-07-31
2015-08-03
2015-08-03
2015-08-05
2015-08-05
2015-08-05
12015-08-07
2015-08-08
12015-08-11
2015-08-13
2015-08-17
2015-08-18
2015-08-20
2015-08-20
12015-08-24
2015-09-25
2015-09-28
12015-09-30
12015-10-05
2015-10-15
2015-10-18
2015-10-26
2015-11
2015-11-03
2015-11-15
2015-11-15
2015-11-21
12015-11-22
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133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174

activity
scan file Verby bill 1 p
Mel attend mediation, Marsha on phone
SBW to Verby with bill 1 p
call w Smith
List of potential witnesses, contact info 1 p
SBW draft DEQ requlatorv authority 2p
call w Smith
call w Smith
call to Smith Motion for Continuance of Hearina
Judqe Verby mediation
Hearina response outline w flow calcs and exhibits expanded Sp
scan file K Larson to M Larson
Understand SFD offer and write counter offer, 2 p
request for doc from SFD, 2p
SBW to Smith ID Rules qoverning water systems 4 p
researched firefiqhter math
review email from ISRB, Youna
Mel identified pipe size/elevation for Sewell Eng
Mel identifed water main lengths, for Sewell Eng
Mel identifed water main joints, connections, for Sewell Ena
SBW reserarch International Fire Code
Review email from Smith,
meet with Smith, review emails
SBW email to Verby throuqh Smith requested status 1 p
researched fire hydrants at other water systems United in Boise
printed all PUC tariffs with fire hydrants
phone call w Smith, review draft response to A Marshall
emailed DEQ survey w fire flow comments to Smith
Mel Marsha review/meet Brief in Opposition and affidavit
Scan file IRWA letter
Prep for Summary Judqement, 1 p
SBW response to SFD 3 p
SBW rea DEQ affidavit, 2 p , 3 phone calls
Sewell fire hydrants flows calcs
scan file 1996 SFD letr 500 aPm fire flow 2 p
Met w M Larson
retired State Fire Marshall M Larson notarized affidavit
Prepare list of time on leqal issues
Prepare list of time on leqal issues
Expected remaininq Sewell fire hydrants flows calcs
Total Hours and Cost plus additional accruinq damaaes

MJB
7.5
0.3
0.6
0.5
1.1
0.1
0.1
0.4
0.7
0.8
3.4
2.3
0.3
8.2
8.4
9.1
0.4
0.8
0.6

0.8
0.5
2.4
25 .5
3.3
1.2

2.0
2 .. 1
2.1

MLB
Total Time, hr
0.3
0.3
7.5
15.0
0.6
0.3
0.6
1.2
1.2
0.7
1.1
2.2
0.2
0.1
0.1
0.2
0.8
0.4
0.0
0.7
1.4
0.3
0.3
1.6
0.8
6.8
3.4
4.6
2.3
2.3
2.3
0.3
0.6
8.2
8.4
9.1
4.4
4.4
0.8
0.4
0.8
1.6
1.2
0.6
2.2
2.2
3.2
3.2
1.6
0.8
0.5
1.0
4.8
2.4
0.3
0.3
51 .0
25.5
4.3
7.3
1.2
2.4
0.0
0.3
0.3
4.0
2.0
0.0
5.4
7.5
9.0
11 .1
0.0
495.7

$/hr
$19.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51 .00
$51 .00
$19.00
$51 .00
$51 .00
$51.00
$51.00
$51.00
$51.00
$51 .00
$51 .00
$51.00
$51 .00
$51 .00
$51.00
$51.00
$19.00
$51.00
$51.00
$51 .00
$19 .00
$51 .00
$51 .00
$51 .00
$19.00
$51.00
$51.00
$51.00

Total Cost
$5.70
$765.00
$30 .60
$61 .20
$61.20
$112.20
$10.20
$10 .20
$40 .80
$1 ,075.00
$71.40
$5.70
$81 _f~('•.
$346 .•
$234.60
$117.30
$30.60
$418.20
$428.40
$464 .10
$224.40
$40.80
$81 .60
$61 .20
$112.20
$60 .80
$81 .60
$51 .00
$244 .80
$5.7"
$2,601 .l
$372 .30
$122.40
$844.00
$5.70
$204.00
$302.00
$382.50
$566.10
$1 ,151 .00
$30,628.10

STATE OF 101\LD
COUNTY OF BON !";ER
FIRST JUO!Clt\L O!S TRICT

Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165

ZOl5 NOV 25 A 11: Wl.J

Attorney for Petitioner

IN THE DISTRICT-COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TifE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
vs.
SCHWEITZER FIRE DISTRICT,

AFFIDAVIT OF MARK LARSON IN
SUPPORT OF PETITIONER'S MOTION
FOR HEARING OF CASE ON
APPLICANT'S PAPERS

Res ondent.
STATE OF IDAHO

)
ss

County of Ada

)

Mark Larson, being first duly sworn upon oath, states as follows:
1.

I am the principal of Mark Larson and Associates, LLC, Fire Code/Safety

Consultants.
2.

The facts stated in this affidavit are of my personal knowledge, I am over the age

of 18 years, and I am competent to testify to the facts stated herein.
3. The following are the schools that I have attended, including degrees and
specialized training received:

A My service training in the area of fire safety has been onging since I first
Ii ·.'n}~'1
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became a volunteer firefighter/EMT in 1974. My training became more focused on the
codes and their application when I entered the fire service in a career position as Fire
Marshal (fire code official) for the McCall Fire Protection District in 1994.
B. I have received the following licenses and certifications: Idaho State Fire
Code Official; Certified Instructor through the Idaho Emergency Services Training division
of the Department of Education.
C. My formal schooling and in-service specialized training for fire safety
includes training offered by the National Fire Academy, the National Fire Protection
Association, and the International Code Council, the Society of Fire Protection Engineers,
the Public Agency Training Council, the Department of Homeland Security Emergency
Management Institute and other regionally offered training opportunities.
D. I have been involved with the following boards and associations that deal
with fire safety issues: The International Code Council (publishers of the International Fire
Code); Serving six years on the Fire Code Council (a 21 member group made up of fire
safety professionals from across the country that provided technical guidance to the ICC);
The National Association of State Fire Marshals (NASFM); Serving 11 years on the Model
Codes Committee (a group of six to seven members from NASFM that reviewed existing
codes and made suggestions for modifications and/ or proposed new sections for acceptance
in future editions). When I retired from the office of State Fire Marshal I was serving on the
Board of Directors of NASFM.
E. I have taught the following fire code/safety courses and given the following

fire safety training: As Fire Marshal for the State of Idaho I developed and implemented a
statewide training program for local fire code officials, pursuant to Idaho Code 41-256( 6 ).
AFFIDAVIT OF MARK LARSON IN SUPPORT OF PETITIONER'S MOTION FOR
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During my tenure with the office of the State Fire Marshal, first as Chief Deputy (May
2000-October 2001) then as the State Fire Marshal (October 2001-November 2014) I
delivered training sessions on the understanding and use of the Fire Code at both local and
regional levels dozens of times across the state. I delivered training courses on updates to
new editions of the adopted codes to regional training sessions hosted by the Idaho
Association of Building Officials/Idaho Fire Prevention Officers. In my roles as State Fire
Marshal I delivered training and update sessions to Fire District Officials, County
Commissioners as well as other state and Federal fire service professionals.

F. My professional memberships relating to fire code/safety include the
Society of Fire Protection Engineers, The National Fire Protection Association, The
International Code Council and the Idaho Fire Chiefs Association.
G. TI1e awards that I have received in fire safety include The Olin Greene Fire
Safety Professional award presented by the National Association of State Fire Marshals.
4. Prior to becoming a fire safety consultant, I served as the Idaho State Fire
Marshal from October 2001 to November 2014, after which I retired.

5. As a pa.it of my work, I have had 20 years of experience with the International Fire
Code and its application in the State of Idaho. As the State Fire Marshal I had the
responsibility (Idaho Code 41-253) to adopt a fire code as a minimum standard for the
protection of life and property in the state of Idaho. I also had the responsibility to enforce
the fire code, to adopt modifications, and to interpret its provisions (Idaho Code 41-254;

1, 2

and 3). Idaho Code 41-260 empowered me to hear and act on an appeal from a local appeal
boai·d decision based on the application of the provisions of the International Fire Code. I
was authorized to affirm, revoke or modify the local board decision.
AFFIDAVIT OF MARK LARSON IN SUPPORT
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6. TI1e Idaho Legislature created the office of the State Fire Marshal and adopted a
Fire code as a minimum standard in 1982 through the enactment of Idaho code sections 41253 through 41-269.
7. The fire codes adopted as minimum standards for the State of Idaho have always

had language that clearly stated that the requirements of the code only apply to structures,
facilities and conditions that occur after the adoption of the code. The treatment of the
applicability to existing conditions is not exclusive to the International Fire Code. I am
aware that other model codes for buildings, electrical systems, mechanical and plumbing
systems all contain similar language.

8. I have reviewed the history and status of the Schweitzer Basin Water Company
(the "Company") and its water system.

9. Based upon that information, my findings relating to the system are as follows:
A. In 1964, the system was established to provide only potable, domestic

water.
B. The system has had no changes to the area that it serves.

C. Toe area served by the system has bad no significant changes to the
growth, type of construction, housing density and accessibility that would create a distinct
hazard to life or property.

D. Toe local fire district, being the Schweitzer Fire District (the "District"),
was not started until approximately 1994.
10. Based

upon my findings concerning the system, and my knowledge of the

applicability of the International Fire Code, the International Fire Code would not apply to
the system.

127 OF PETITIONER'S MOTION FOR
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DATED: November L .

-6 -

2015.

Mark Larson

SUBSCRIBED AND SWORN to before me, a notary public, on thisdsJlday of
November, 2015.

SARA E DAVIS
Notary Public
State of Idaho

Notary Public
In and for the State of Idaho
Bol4:B::::
Residing at:
My commission expires:

J t.tld
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CERTIFICATE OF SERVICE
I hereby certify that on this 2:;>d~ November, 2015, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

_ __ U.S. Mail
v" Hand Delivered
_ __ Overnight Mail
_ _ _ Telecopy (Fax)

128OF PETITIONER'S MOTION FOR
AFFIDAVIT OF MARK LARSON IN SUPPORT
HEARING OF CASE ON APPLICANT'S PAPERS - 5

Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
vs.
SCHWEITZER FIRE DISTRICT,

STATEMENT, AND NOTICE OF
HEARING, OF MOTION FOR
HEARING OF CASE ON APPLICANT'S
PAPERS
[I.R.C.P. 74]

Respondent.
Date of Hearing: December 9, 2015
TO:

SCHWEITZER FIRE DISTRICT and to your attorney, ANGELA R. MARSHALL.
PLEASE TAKE NOTICE that on December 9, 2015, at 8:45 o'clock a.m., or as

soon thereafter as counsel may be heard, petitioner Schweitzer Basin Water Company
(the "Company") will move the court, at the courthouse at Sandpoint, Bonner County,
Idaho, pursuant to Idaho Rules of Civil Procedure, Rule 74, for a hearing on the
applicant's papers and a judgment that:
1.

A peremptory writ of prohibition be issued against Schweitzer Fire District

(the "District"), making permanent the relief granted in the Alternative Writ of
Prohibition, based upon determinations that the District does not have any jurisdiction
over the Company's water system and that the District is estopped from attempting to
STATEMENT, AND NOTICE OF HEARING, OF MOTION FOR HEARING 01}1 !f{SEjlf:' 1 ti_." 1
129
ON APPLICANT'S PAPERS - 1
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require that the Company's water system be remedied and repaired to any water flow
rate.
2. The Company be awarded damages pursuant to Idaho Code §7-312.
3. The Company be awarded attorney's fees, expenses and costs pursuant to the
authority of Idaho statutes and case law, including Idaho Code §12-117.
The grounds for this motion are as follows:
L

Pursuant to I.R.C.P. 74(a), the procedure for obtaining a writ of prohibition

shall be in accordance with these civil rules.
2. Pursuant to I.R.C.P. 74(c), any party wishing to contest an application for a
peremptory writ of prohibition must file a responsive pleading to the petition in the
same manner as an answer to any other complaint in a civil action.
3. The District has failed to file a responsive pleading to the petitioner's Petition
For Writ of Prohibition.
4. Pursuant to Idaho Code §7-404, the provisions of the precedeing sections from
7-305 to 7-314, both inclusive, apply to the proceedings for writ of prohibition.
5. Pursuant to Idaho Code §7-311, since no answer has been made by the District,
this case must be heard on the papers of the applicant.
6. Pursuant to Idaho Code §7-312, if judgment be given for the petitioner, it may
recover damages which it has sustained, as found by a jury, or as may be determined by
the Court or referee, upon a reference to be ordered, together with costs; and for such
damages and costs an execution may issue; and a peremptory prohibition must also be
awarded without delay.
This motion is based upon the supporting brief and pleadings filed in the aboveentitled action, including and the following affidavits:
STATEMENT, AND NOTICE OF HEARING, OF MOTION FOR HEARING OF CASE
130
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1.

Affidavit in Support of Petition For Writ of Prohibition dated March 19,

2.

Affidavit in Opposition to Respondent's Motion to Dismiss dated

2015.

September 30, 2015 from Mel Bailey.
3. Affidavit of Mark Larson in Support of Petitioner's Motion For Hearing
of Case on Applicant's Papers; and,
4. Affidavit of Mel Bailey in Support of Motion For Hearing of Case on
Applicant's Papers.
The movant respectfully requests oral argument thereon and has filed with the
Court a supporting brief.
DATED: November

2..'5 ,

2015.

Steve Smith,
Attorney for Petitioner
C .. RTIFICATE OF SERVICE

~

I hereby certify that on this 25
November, 2015, I caused to be served
a true and correct copy of the foregoing by the method indicated below, and addressed
to the following:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

___ U.S. Mail
v::: Hand Delivered
___ Overnight Mail
_ __ Telecopy (Fax)
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Angela R. Marshall
MARSHALL LAW OFFICE
PO Box 1133
1315 HWY 2, Suite #3
Sandpoint, ID 83864
Phone: 208-255-7260
Fax: 888-739-6863
ISB # 6326
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNER DISTRICT DIVISION

NO. CV 2015-434

Schweitzer Basin Water Company,
Petitioner,

RESPONSE TO PETITION

vs.
Schweitzer Fire District,
Respondent.

COMES NOW the Respondent, Schweitzer Fire District, by and through their Attorney,
Angela R. Marshall, and hereby submits the following RESPONSE TO PETITION, and states:
1. Respondent admits and does not deny the allegations as set forth in Paragraph 1 of
Petitioner's Petition for Declaratory Ruling.
2. Respondent admits and does not deny the allegations as set forth in Paragraph 2 of
Petitioner's Petition for Declaratory Ruling.
3. Respondent admits and does not deny the allegations as set forth in Paragraph 3 of
Petitioner's Petition for Declaratory Ruling.
4. Respondent denies and does not admit the allegations as set forth in Paragraph 4 of
Petitioner's Petition for Declaratory Ruling. Respondent specifically denies that the
response referred to is a fact with regards to jurisdiction and further alleges that the
response was an allegation, not a fact.
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5. Respondent admits and does not deny the allegations as set forth in Paragraph 5 of
Petitioner's Petition for Declaratory Ruling.
6. Respondent denies and does not admit the allegations as set forth in Paragraph 6 of
Petitioner's Petition for Declaratory Ruling. Respondent specifically denies once again
that the communication from the Company was a fact and alleges that the communication
was an allegation not a fact.
7. Respondent admits and does not deny the allegations as set forth in Paragraph 7 of
Petitioner's Petition for Declaratory Ruling. Respondent specifically denies once again
that the communication from the Company was a fact and alleges that the communication
was an allegation not a fact.
8. Respondent denies and does not admit the allegations as set forth in Paragraph 8 of
Petitioner's Petition for Declaratory Ruling. The Respondent denies that the party agreed
to meet again. Respondent asserts that Petitioner agreed to provide information about
jurisdiction and other materials to the Petitioner.
9. Respondent admits and does not deny the allegations as set forth in Paragraph 9 of
Petitioner's Petition for Declaratory Ruling.
10. Respondent denies and does not admit the allegations as set forth in Paragraph 10 of
Petitioner's Petition for Declaratory Ruling. Respondent denies that a "requested plan"
was provided.
11. Respondent admits and does not deny the allegations as set forth in Paragraph 11 of
Petitioner's Petition for Declaratory Ruling.
12. Respondent denies and does not deny the allegations as set forth in Paragraph 12 of
Petitioner's Petition for Declaratory Ruling. Respondent denies all subsections on the
basis that proper notice was given.

/sl--

Dated this ~ - - -- day of December, 2015.

Attorney at Law

RESPONSE TO PETITION
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CERTIFICATE OF SERVICE
I certify that a true and correct copy of the above RESPONSE has been sent to the following
f~V!Ab:ec
2015.
parties involved on

/~±: . T:>e (

Steve Smith
Attorney at Law Chartered
102 Superior Street
P.O.BoxC
Sandpoint, Idaho 83864

SENT VIA FASCIMILE 208 255-4325

RESPONSE TO PETITION
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Angela R. Marshall
MARSHALL LAW OFFICE
PO Box 1133
120 E. Lake Street #213
Sandpoint, ID 83 864
Phone: 208-255-7260
Fax: 888-739-6863
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, THE COUNTY OF BONNER

Case No.: CV 2015-434

Schweitzer Basin Water Company,
Petitioner,

RESPONSE TO PETITION FOR WRIT
OF PROHIBITION & AMENDED
PETITION FOR WRIT OF
PROHIBITION

vs.
Schweitzer Fire District,
Respondent.

COMES NOW the Respondent, Schweitzer Fire District, by and through their Attorney,
Angela R. Marshall, and hereby submits the following Response to Petition, and states:

1. Respondent admits and does not deny the allegations as set forth in Paragraph 1 of
Petitioner's Petition for Writ of Prohibition.
2. Respondent admits and does not deny the allegations as set forth in Paragraph 2 of
Petitioner's Petition for Writ of Prohibition.
3. Respondent admits and does not deny the allegations as set forth in Paragraph 3 of
Petitioner's Petition for Writ of Prohibition.
4. Respondent denies and does not admit the allegations as set forth in Paragraph 4 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.
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5. Respondent admits and does not deny the allegations as set forth in Paragraph 5 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.
6. Respondent denies and does not admit the allegations as set forth in Paragraph 6 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.
7. Respondent denies and does not admit the allegations as set forth in Paragraph 7 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies that they are
other channels to resolve the conflict.
8. Respondent denies and does not admit the allegations as set forth in Paragraph 8 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.
9. Respondent denies and does not admit the allegations as set forth in Paragraph 2 of the
Amended Petition for Writ of Prohibition. Respondent denies that Petitioner is entitled to
attorney fees and costs.

3h,\

Dated this _ __ _ day of_UA
_' _ - _<_
--_, 2015 .

O-rA-7A /L ~(c-4--; ~-"--t {
Angela R. Marshall
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CERTIFICATE OF SERVICE

, 2015, I caused copies of the foregoing documents to be served by
the following methods on the parties listed below as follows, which is the last known address for
the listed party:

'f-1-o.-µ_, -cteA~

Steve Smith
Attorney at Law Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864

i
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNER

SCHWEITZER BASIN WATER COMPANY,
Petitioner,
vs.
SCHWEITZER FIRE DISTRICT,
Respondent.

)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2015-0000434
ORDER DENYING
RESPONDENT'S MOTION
TO DISMISS

THIS MATTER came before the Court on December 9, 2015, for a hearing on
Respondent's Motion to Dismiss, originally filed on March 24, 2015. 1 Respondent Schweitzer
Fire District (hereafter, "Fire District") is represented by Angela R. Marshall, of MARSHALL
LAW OFFICE. Petitioner Schweitzer Basin Water Company (hereafter, "Water Company") is
represented by Attorney Stephen F. Smith.
I.

BACKGROUND

This matter involves the Fire District's attempt to force the Water Company to remedy
alleged deficiencies in its private water system. This case was brought by the Water Company,
pursuant to Idaho Rule of Civil Procedure 74(a), as an application for a peremptory writ of
prohibition to stop the Fire District from taking action to enforce its May 3, 2014 "Order for
1

The same Motion to Dismiss was refiled on September 22, 2015, and again on November 17, 2015.

ORDER DENYING RESPONDENT'S MOTION TO138
DISMISS - 1

Remedy." Upon review of the Petition for Writ of Prohibition and supporting affidavit, an Order
for Issuance of Alternative Writ of Prohibition was entered on March 20, 2015. Thereafter, an
Alternative Writ of Prohibition was issued, setting a show cause hearing on March 25, 2015.
Both sides appeared at the show cause hearing. In accordance with Idaho Rule of Civil
Procedure 74(b), the Court set the matter for trial on the merits, and made a discretionary
determination that the alternative writ of prohibition would remain in force and effect pending
final hearing on the merits. The court trial was set for July 10, 2015. The trial was subsequently
vacated and the parties attempted to mediate the matter. Mediation was unsuccessful.
II. DISCUSSION

The Fire District now asks this Court to dismiss this matter without citing any authority
for such a motion. The procedure for obtaining a writ of prohibition is set forth in Rule 74 of the
Idaho Rules of Civil Procedure. The civil rules do not provide for a motion to dismiss. See
I.R.C.P. 74(b). The Fire District was afforded the opportunity at the show cause hearing on
March 25, 2015, to test the petition and the grounds for entry of the alternative writ.
NOW, THEREFORE, upon consideration, the Court finds that there is a threshold legal
issue as to whether the Fire District was proceeding outside the scope of its jurisdiction under
Idaho Code § 41-259 in issuing the Order for Remedy. Accordingly, the Motion to Dismiss is
DENIED, and the alternative writ remains in force and effect pending final hearing on the merits.
IT IS SO ORDERED.
DATED this

\ 0 ~ day ofDecember, 2015.

~
- ib

Barbara Buchanan
District Judge

ORDER DENYING RESPONDENT'S MOTION TO
DISMISS - 2
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CERTIFICATE OF SERVICE

this

I hereby certify that a true and correct copy of the foregoing was mailed, postage prepaid,
day of December, 2015, to:

JL.

Angela R. Marshall
MARSHALL LAW OFFICE
PO Box 1133
120 E. Lake Street #213
Sandpoint, ID 83864

Stephen F. Smith
Attorney at Law
102 Superior Street
P.O. Box C
Sandpoint, ID 83 864

Deputy Clerk
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Angela R. Marshall
MARSHALL LAW OFFICE
PO Box 1133
120 E. Lake Street #213
Sandpoint, ID 83864
Phone: 208-255-7260
Fax: 888-739-6863
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, THE COUNTY OF BONNER

Case No.: CV 2015-434

Schweitzer Basin Water Company,
Petitioner,

RESPONSE TO PETITION FOR WRIT
OF PROHIBITION & AMENDED
PETITION FOR WRIT OF
PROHIBITION

vs.
Schweitzer Fire District,
Respondent.

COMES NOW the Respondent, Schweitzer Fire District, by and through their Attorney,
Angela R. Marshall, and hereby submits the following Response to Petition, and states:

1. Respondent admits and does not deny the allegations as set forth in Paragraph 1 of
Petitioner's Petition for Writ of Prohibition.
2. Respondent admits and does not deny the allegations as set forth in Paragraph 2 of
Petitioner's Petition for Writ of Prohibition.
3. Respondent admits and does not deny the allegations as set forth in Paragraph 3 of
Petitioner's Petition for Writ of Prohibition.
4. Respondent denies and does not admit the allegations as set forth in Paragraph 4 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.
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5. Respondent admits and does not deny the allegations as set forth in Paragraph 5 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.
6. Respondent denies and does not admit the allegations as set forth in Paragraph 6 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.
7. Respondent denies and does not admit the allegations as set forth in Paragraph 7 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies that they are
other channels to resolve the conflict.
8. Respondent denies and does not admit the allegations as set forth in Paragraph 8 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.
/

9. Respondent denies and does not admit the allegations as set forth in Paragraph 2 of the
Amended Petition for Writ of Prohibition. Respondent denies that Petitioner is entitled to
attorney fees and costs.

Dated this

~
day of .J-~
__.___
7-

V·

• 2016

U,;.1'(J!fu L - - ~ ~
Angela R. Marshall
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"JtJ/&

~l?L-_ ___, ~

On _.:::;~~~,

I caused copies of the foregoing documents to be served by

the ti llowing methods on the parties listed below as follows, which is the last known address for
the listed party:

Steve Smith
Attorney at Law Chartered
I 02 Superior Street
P.O.BoxC
Sandpoint, Idaho 83 864
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, THE COUNTY OF BO~'NER

Schweitzer Basin Water Company,
Petitioner,

Case No.: CV 2015-434
AMENDED RESPONSE TO PETITION
FOR WRIT OF PROHIBITION &
AMENDED PETITION FOR WRIT OF'
PROHIBITION

vs.
Schweitzer Fire District
Respondent.

COMES NOW the Respondent, Schweitzer Fire District, by and through their Attorney,
Angela R. Marshall, and hereby submits the following Response to Petition, and states:

1. Respondent admits and does not deny the allegations as set forth in Paragraph 1 of
Petitioner's Petition for Writ of Prohibition.
2. Respondent admits and does not deny the allegations as set forth in Paragraph 2 of
Petitioner's Petition for Writ of Prohibition.
3. Respondent admits and does not deny the allegations as set forth in Paragraph 3 of
Petitioner' s Petition for Writ of Prohibition.
4. Respondent denies and does not admit the allegations as set forth in Paragraph 4 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction. In addition, it is requested that the water system be remedied and
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repaired and the statement addressing fire hydrants is irrelevant. The fire hydrants are
only used as a tool to test the water system.
5. Respondent admits and does not deny the allegations as set forth in Paragraph 5 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.. .
6. Respondent denies and does not admit the allegations as set forth in Paragraph 6 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction and denies any and all procedural defects.
7. Respondent denies and does not admit the allegations as set forth in Paragraph 7 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies that they are
other channels to resolve the conflict. Respondent states that the regular channels
through administrative law be followed.
8. Respondent denies and does not admit the allegations as set forth in Paragraph 8 of
Petitioner's Petition for Writ of Prohibition. Respondent specifically denies acting
without jurisdiction.
9. Respondent denies and does not admit the allegations as set forth in Paragraph 2 of the
Amended Petition for Writ of Prohibition. Respondent denies that Petitioner is entitled to
attorney fees and costs and did not seek the Court's approval to amend their Petition.

Dated this _ _

1
.J!'
_
' . __

day of

Qd,//t./ ·

, 2015.

Angela R. Marshall
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VERIFICATION

STATE ofldaho

)
Ss:

County of /;;J/1,1}/u

)

Respondent, being sworn, says that the facts set forth in this document are true, accurate, and
complete to the best of the Respondent's knowledge and belief.
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, 2015, I caused copies of the foregoing documents to be served by

the following methods on the parties listed below as follows, which is the last known address for
the listed party:

Steve Smith
Attorney at Law Chartered
l 02 Superior Street
P.O. Box C
Sandpoint, Idaho 83864

~)_- ~
SEN I VIA FASCIM1LE 208-25-'--4-3±5
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
PETITIONER'S REPLY TO
RESPONDENT'S BRIEF FILED
JANUARY 6, 2016

vs.
SCHWEITZER FIRE DISTRICT,
_ __ _ _ _ _ _R
_e_~P.onden_t._ _ _ ___,

The petitioner, Schweitzer Basin Water Company (the "Company"), through
counsel, Steve Smith, pursuant to I.R.C.P. 74, respectfully files this reply to the
respondent's Brief in Support of Respondents (sic) Objection to Petitioner's Writ of
Prohibition and Motion For Hearing of Case on Applicant's Papers (the "District's Brief').
1.

REPLY TO RESPONDENT'S POSITION ON THE ISSUES.

A. The Company has carried its burden of proof that the District lacks

jurisdiction over the Company. The District first contends that the Company has
failed to prove that the District does not have jurisdiction. That contention' is without
merit.
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At the show cause hearing in this case on March 25, 2015, the Court framed the
problem with the District's legal position as being that of the jurisdictional question under
Idaho Code §41-259. The Court stated that it did not appear that Idaho Code §41-259
applied to the situation in this case relating to water flow and a water system. The Court
also stated that the code section really applied to an emergency kind of situation and that
it did not appear to fit in this case. The Court further stated that the Court could not see
how the code section would apply to a water system that does not involve the kind of
structure contemplated by that code section. The Court concluded that a fire district could
not bring a procedure under that code section if it did not apply to the party against which
enforcement was being threatened. (Judge's Ruling From Order to Show Cause March 25,
2015, P.1, L.4 - p.2, L.3.)
The Court, at that same hearing, noted that the District had not provided any case
law showing that the code section was applicable to the Company. Ibid, P.1, L.6. The
District has still failed to do so.
The Court, at the last hearing on December 9, 2015, gave the District additional
time within which to respond to the Company's Amended Petition For Writ of Prohibition,
and to raise any factual issues. As discussed more fully below, the District has also failed
to provide any further statutory or case law authority for its contention that it has
jurisdiction over the Company, and the District has further failed to raise any factual
issues that would prevent the Court from determining this matter based upon the
pleadings filed in this case.
The District contends that the Company's affiant, Mark Larsen, concedes that the
District has jurisdiction over the Company. That contention is incorrect. Although there
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is no page 5, paragraph 6 in his affidavit, as cited in the District's Brief, there is a
paragraphs on page 3 of the Affidavit of Mark Larsen in Support of Petitioner's Motion
For Hearing of Case on Applicant's Papers (the "Larsen Affidavit") which merely
described his past duties as State Fire Marshall. On page 4 of the Larsen Affidavit, in
paragraph 10, Mr. Larsen rendered the following expert opinion: "Based upon my
findings concerning the system, and my knowledge of the applicability of the International
Fire Code, the International Fire Code would not apply to the system." That statement not
only contradicts the District's contention that he concedes anything about the District's
alleged jurisdiction, but also the statement expressly says that there is no such jurisdiction.
B. The Company has satisfied the statutory prerequisites to the

issuance of a writ of prohibition. The other position contended by the District is that

the Company did not prove that it lacked adequate alternative remedies in the ordinary
course oflaw to entitle it to a writ of prohibition. That contention is without merit.
The facts are as follows:
(1) In the Company's Petition For Writ of Prohibition, the Company

accurately stated that the District was attempting to force the Company into an
administrative process, involving a contested hearing, threat of fines, and what could have
turned into a requirement for various levels of appeal, and also stated that the District was
without jurisdiction to do so. (Petition For Writ of Prohibition, page 2, paragraphs 3-8.)
(2) In the Alternative Writ of Prohibition, the Court stated that, because of

the Company's verified statement of the District acting in excess of its jurisdiction, the
Company had no plain, adequate or speedy remedy in the ordinary course oflaw.
(Alternative Writ of Prohibition, page 1.)
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(3) At the show cause hearing on March 25, 2015, in deciding to leave the
alternative writ of prohibition in place, the Court stated as follows:
"And that's the Court's problem that if there's not - if the - you can't
bring a procedure under a code section if the parties that you're
trying to bring it against if they don't - if the code section doesn't
apply to them, and I don't see how that applied to a water district.
They aren't saying that the water district has a building that's liable to
catch on fire. So that's - that's the court's issue.
So at this point, I'm gong to leave the writ in place." (Transcript of
Judge's Ruling From Order To Show Case March 25, 2015, page 2,
line 16 through page 3, line 5.)
Based upon this contention, the District requests that the Court grant the
District's Motion to Dismiss. That motion has already been denied by the Order Denying
Respondent's Motion to Dismiss entered on December 20, 2015. The District has not filed
any motion for reconsideration or for permissive appeal, so that there is no proper legal
basis for the District to attempt to resurrect that motion.
2.

REPLY TO DISTRICT'S ANALYSIS.

A. The District lacks jurisdiction over the Company's private water
system. There is no dispute between the parties as to the fact that the writ of prohibition
process turns upon the issue of jurisdiction. That fact supports the Company's request for
this case to be determined upon the applicant's papers.
The District's Brief said that the District found it interesting that the Company
refers to other cities with similar fire flows and even situations where some fire hydrants
fall below standards for fire flow. The District then asked the question as to why would
fire chiefs in districts have jurisdiction in those places but not in this case?
The fallacy of that attempted rhetorical question is shown by several facts,
including the following:
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(1) The District cites no authority for its statement that fire chiefs in districts

would have jurisdiction over cities.
(2) While a fire chief of a city may have authority over that city's own water

system, there is no citation of any authority by the District indicating that a fire chief
would seek to enforce any fire code provisions by a contested hearing against the fire
chiefs own city.
(3) The issue about fire flow from a fire hydrant would not be enforced
pursuant to the code section at issue in this case, being Idaho Code §41-259, because, as
here, there would be no dangerous building or structure that would be subject to
administrative action or a contested hearing.
B. The Company had no adequate alternative legal remedies. The

District next contends that, even if it exceeded its jurisdiction in its attempted enforcement
action against the Company, the writ of prohibition should not have issued unless the
Company had no adequate alternative remedy available in the ordinary course oflaw. In
support of its contention, the District cites Maxwell vs. Terrell, 37 Idaho 767,

220

P. 411

(1923) for the proposition that, even though a court or agency is proceeding without or in

excess of its jurisdiction, prohibition will not lie so long as there is a plain, speedy, and
adequate remedy available in the ordinary course of law. That case, however, is readily
distinguishable from this case, and therefore provides no support for the District's
contention.
The decision in Maxwell, supra, related to signers of a petition for organization of a
drainage district seeking a writ of prohibition against the district judge handling the
formation case, vvith the signers of the petition wanting to withdraw their signatures. The
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court in Maxwell decided that a writ of prohibition would not lie to prevent the district
court from proceeding to hear and determine the confirmation of the report of the
drainage commissioners because of lack of jurisdiction of that court, for the reason that
the drainage district statutes had provided that the question of jurisdiction could be raised
at the court hearing and must be determined by that court. The court in Maxwell stated as
follows:
"The court below, at the time of suing out this alternative writ, had set a
time for hearing the report of the commissioners, in which hearing the
jurisdiction of that court can be raised and determined. Plaintiffs have a
remedy in the district court, and while such remedy may not be preferable
to the one they seek here, it would not seem appropriate for this court to
prohibit the lower court from proceeding with the matter and passing
upon its jurisdiction, since the law specifically provides that this question

may be raised in that court, and that that court shall rule thereon."
(Emphasis added.) Maxwell, 37 Idaho at 774, 220 P. at 413.
Here, the Company had no alterativc and adequate legal remedy, especially since
the District refused to deal ·with the issue of jurisdiction, and there was no remedy in the
administrative procedure threatened by the District that would have allowed the Company
to have a determination of the jurisdiction of the District before having to go through a
time-consuming and costly administrative process, including the peril of potentially
having to go through various appeals of any adverse ruling. As previously determined by
the Court at the show cause hearing on the alternative writ of prohibition, the Company
previously carried its burden of persuasion to show that there was no adequate alternative
remedy at law, and that the writ of prohibition was therefore necessary in this case.
The District attempts to draw an analogy between this case and developers, who
may not like requirements imposed by the Sandpoint Planning Commission and city
council, seeking to bypass the city altogether by filing a writ in district court. That analogy
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fails, since, unlike this case, there would be no question that the city, through its planning
commission, would have jurisdiction over a developer seeking to develop real property
within the boundaries of the city. If, instead, the planning commission of the City of
Sandpoint attempted to impose requirements upon a developer who was developing real
property within the boundaries of the City of Ponderay, there would be some analogy with
this case. The analogy, hovvever, would show that a writ of prohibition would be
appropriately sought by the developer because of lack of jurisdiction of the City of
Sandpoint.
The District then attempts to argue that, because the Company would have an
ability to argue the merits of this matter to the District's hearing board first, and then, if
the Company were not satisfied with the decision, the Company could appeal to the state
fire marshal, such a process would equate to an adequate, alternative remedy for the
Company when threatened by enforcement action from the District. The District's
argument fails because of the time and expense to both the owners of the Company and
taxpayers of the District, which would be legally unnecessary and inappropriate because
the District has no jurisdiction over the Company in the first place.
Finally, the District argues that the Company was never really in danger of criminal
prosecution because the Company was notified by the District that it was not asking for
criminal charges. That statement flies in the face of the District's May 3, 2014 Order For
Remedy, which stated that "... fines will be assessed .... " (Affidavit in Support of Writ of
Prohibition, Exhibit 3, page 1.) Also, the Notice of Violations from the District dated June
14, 2014,

stated the following: "Failure to comply with this request for corrective action

can result in the issuance of a summons to face a misdemeanor criminal charge which can
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result in a period of imprisonment, fines or both." (Petition For Declaratory Relief,
Exhibit 1.) With the threat of fines and criminal prosecution, it is clear that forcing the
Company to go through a contested hearing with a board hand-picked by the District, with
the likelihood of having to go through multiple levels of appeal, did not equate to an
adequate, alternative legal remedy.
3. REPLY TO ALTERNATIVE ARGUMENTS OF THE DISTRICT.

A. Any procedural issue relating to the issuance of the Alternative Writ
of Prohibition was waived by the District. The District attempts to raise the

procedural issue of the time between the issuance of the Alternative Writ of Prohibition
and the show cause hearing on that writ. The District attempts to raise this issue for the
first time at this point in the case, which is long after the District waived any such issue by
not raising it at the show cause hearing, by not taking the position at the show cause
hearing that it was not ready to proceed, and by proceeding to present its full argument at
the time of that hearing. "Waiver is a voluntary, intentional relinquishment of a known
right or advantage." Brand S Corporation vs. King, 102 Idaho 731,629 P.2d 429 (1982).
This procedural argument by the District must therefore be rejected.
B. The Company's pleadings fully support the relief prayed for by the
Company. The District next argues that the affidavits filed by the Company in this case

should not be considered as part of the papers of the Company, and further argues that it
would be patently unfair to allow the Company to add to its case in chief as late as
November 25, 2015, without allowing the District to do likewise. Those arguments fail to
take into account the fact that, at the last hearing in this case on December 9, 2015, the
Court specifically allowed the District until January 6, 2016 to file any response to the
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Company's Motion For I Iearing of Case on Applicant's Papers, including affidavits and
briefing, and the District has taken advantage of that additional opportunity to provide
input into this case. The District's argument is therefore without merit.
Next, the District argues that some statements contained in the Company's
affidavits are allegedly patently false. The example given by the District is that Mark
Larsen, in the Larsen Affidavit, supposedly stated that there has been no substantial
growth at Schweitzer or changes in density since 1964. The District's contention is not
true. What Mr. Larsen did say was as follows: "The area served by the system has had no
significant changes in the growth, type of construction, housing density and accessibility

that would create a distinct hazard lo life or property." (Emphasis added.) [Larsen
Affidavit, page 4, paragraph 9(C).]
The next argument of the District is that the Affidavit in Support of Respondent's
Objection to Petitioner's to Motion For Hearing of Case on the Applicant's Papers, signed
by Spencer Newton (the "Newton Affidavit"), raises material issues of disputed facts
relative to the Larsen Affidavit as to Mark Larsen's opinion that the District cannot order
the Company to remedy its system. The District, however, does not say what those
disputed material facts are. The Larsen Affidavit, in paragraph 9, states four findings by
Mark Larsen concerning the Company's water system. The only dispute raised by the
Newton Affidavit as to those findings is set forth in paragraph 8. Spencer Newton, in
paragraph 8 of the Newton Affidavit, states, in pertinent part: "The statement that is made
by Mark Larson, claiming that the Schweitzer has had no significant changes to the
growth, type of construction, housing density, and accessibility, is ludicrous." As
previously discussed above, that is a mischaracterization of what Mark Larsen said. He
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specifically said that there have no such changes "... that would create a distinct hazard to
life or property." [Larsen Affidavit, page 4, paragraph 9(C).] There is therefore no factual
dispute raised by the Newton Affidavit, and the Court should proceed to hear argument on
this case in a manner analogous to a hearing on a motion for summary judgment.
C. The District's pleadings do not support the District's objection to the
relief prayed for by the Company. The District further argues that, when considering

Idaho Code §7-311, the District's answer, which specifically states an objection to
jurisdiction and availability to a remedy, must be material. The actual effect, however, of
the District's Amended Response to Petition For Writ of Prohibition & Amended Petition
For Writ of Prohibition (the "District's Amended Response") is found in Idaho Code §7311, which states in pertinent part as follows:

".. .If the answer raises only questions oflaw, or puts in issue immaterial
statements, not affecting the substantial rights of the parties, the court must
proceed to hear, or fix a day for hearing, the argument of the case."
The following are the only matters denied by the District, or which are alleged as
affirmative defenses, in the District's Amended Response:
(1) Paragraph 4: The District denies acting without jurisdiction, requests

that the water system be remedied and repaired, alleges that the statement addressing fire
hydrants is irrelevant, and alleges that fire hydrants are only used as a tool to test the
water system. Those allegations constitute a legal issue, make a prayer for relief, and
allege two supposed facts that are irrelevant to the issues presented by the Company's
Motion For Hearing of Case on Applicant's Papers.
(2) Paragraph 6: The District again denies acting without jurisdiction, and

denies any procedural defects in the administrative actions that it has tried to take so far
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against the Company. Those are both legal issues.
(3) Paragraph T The District denies that there are other channels to resolve
the conflict, and alleges that the regular channels through administrative law should be
followed. Both of those are legal issues.
(4) Paragraph 8: The District denies acting without jurisdiction for the
third time. That again is a legal issue.
(5) Paragraph 9: The District denies that the Company is entitled to
attorney's fees and costs, and alleges that the Company did not seek the Court's approval
to amend its original petition. 1 Both of those are legal issues.
As a result of the District's answer only raising questions oflaw, or attempting to put in

issue immaterial statements, not affecting the substantial rights of the parties, the Court
should proceed to hear the argument of this case at the hearing scheduled on January 20,
2016.

As a final argument in this portion of its brief, the District contends that the

Newton Affidavit states that, while fire hydrants may not be buildings, they are the tool
that is used to test the water system. The District previously attempted to argue at the
show cause hearing that fire hydrants were "structures" within the meaning of Idaho Code
§41-259, as a part of the District's contention that the code section applied to the
Company's water system. The District has now abandoned that argument in favor of the
argument that fire hydrants are tools. A plain reading of Idaho Code §41-259 shows that
fire districts, while having jurisdiction over fire hazards created by buildings or other

1 It

also should be noted that the District cites no authority for its allegation that the Company should have sought the Court's approval prior to
amending its Petition For Writ of Prohibition. The contention is unfounded, since I.RC.P. 15(a) expressly provides that a party may amend the
party's pleading once as a matter of course at any time before a responsive pleading is served. The Company filed its Amended Petition For
Writ of Prohibition prior to the District filing or serving its answer, so no court approval was necessary.
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structures, have no jurisdiction over tools. This argument, too, must fail.
4. CONCLUSION.
At the last hearing in this case well over a month ago, the Court generously allowed
the District a large amount of additional time to file any affidavits or briefing in advance of
the hearing on January 20, 2016, which will be akin to a hearing on a motion for summary
judgment. All that the District has done in response to that invitation for affidavits is to
file the Newton Affidavit, which fails to raise any substantial issue of material fact. The
District has also filed the District's Brief, which lacks any case law authority that would
require any change of the Court's opinion, demonstrated by the issuance of the Alternative
Writ of Prohibition and the leaving of the writ in place after the show cause hearing, that
the District has no jurisdiction to force the Company into a contested hearing and appeal
process over fire hydrants that don't even belong to the Company.
The Court has been correct all along, that Idaho Code §41-259 applies to buildings
and other structures, none of which exist as any part of the Company's water system. The
Company respectfully requests that, pursuant to Idaho Code §7-311, the Court proceed to
hear the argument of this case on January 20, 2016. The Company also respectfully
requests that, pursuant to I.R.C.P. 74(d), the Court award the preemptory writ of
prohibition to the Company, and enter judgment in favor of the Company for the relief
prayed for in its Motion For Hearing of the Case on Applicant's Papers.
RESPECTFULLY SUBMITTED, the (

31:hrayof January, 2016.
,
:
5
~
0
~
Steve Smith, Attorney for Petitioner,
Schweitzer Basin Water Company
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CERTIFICATE OF SERVICE

l hereby certify that on this _
lQ~fJanuary, 2016, I caused to be served a true
and correct copy of the fo regoing by the method indicated below, and addressed to the
foJlowing:
_ __ U.S. Mail
- - - Hand Delivered
- -~ Overnight Mail
- ~ - Telecopy (Fax)

Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TH
IDAHO, IN AND FOR THE COUNTY OF BONNER

SCHWEITZER BASIN WATER COMPANY,
Petitioner,
vs.

SCHWEITZER FIRE DISTRICT,
Respondent.

)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2015-0000434
MEMORANDUM DECISION
AND ORDER GRANTING
WRIT OF PROHIBITION

THIS MATTER came before the Court on January 20, 2016, on a motion by Petitioner
Schweitzer Basin Water Company (hereafter, "Company") for a hearing of its case for a Petition
for Writ of Prohibition against Respondent Schweitzer Fire District (hereafter, "District") based
upon the applicant-Company's papers. Petitioner is represented by attorney Stephen F. Smith.
Respondent is represented by attorney Angela R. Marshall.

I. BACKGROUND
This matter involves the District's attempt to force the Company to remedy alleged
deficiencies in its private water system, specifically, fire hydrants with less than required flow
rates. This case was brought by the Company, pursuant to Idaho Rule of Civil Procedure 74(a),
as an application for a peremptory writ of prohibition to stop the District from taking action to
enforce its May 3, 2014, Order for Remedy.
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Upon review of the Petition for Writ of Prohibition and supporting affidavit, this Court
entered an Order for Issuance of Alternative Writ of Prohibition on March 20, 2015. Thereafter,
an Alternative Writ of Prohibition was issued, setting a show cause hearing on March 25, 2015.
Both sides appeared at the show cause hearing. In accordance with Idaho Rule of Civil
Procedure 74(b), the Court set the matter for trial on the merits, and made a discretionary
determination that the alternative writ of prohibition would remain in force and effect pending
final hearing on the merits. The court trial was set for July 10, 2015. The trial was subsequently
vacated and the parties attempted to mediate the matter. Mediation was unsuccessful.
Later, the Court denied the District's motion to dismiss this action, and the Company
moved for a hearing of the case on the applicant's papers.
Now, upon hearing the case, and after consideration of the documents on file, as well as
the oral arguments of counsel, the following Memorandum Decision and Order are issued.
II. DISCUSSION

A. Writ of Prohibition
The Company contends that this lawsuit is necessary in order that it might obtain judicial
relief from the time and resource-consuming enforcement efforts that the District has
sporadically brought against the Company over approximately the last 19 years on the same issue
of fire flows through hydrants that do not belong to the Company and over which the Company
has no responsibility. The District claims it has jurisdiction over the Company; that the Company
must first exhaust its remedies under the International Fire Code and Idaho Code § 41-253
through § 41-269 relating to fire districts; and then, the Company can seek judicial review if it
does not prevail in the administrative process. The Company is requesting a determination that
the District has no jurisdiction, and therefore, the concept of exhaustion of administrative
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remedies does not apply.
Earlier, in denying the District's motion to dismiss this action, the Court found that "there
is a threshold legal issue as to whether the Fire District was proceeding outside the scope of its
jurisdiction under Idaho Code § 41-259 in issuing the Order for Remedy." Order Denying
Respondent's Motion to Dismiss (filed December 10, 2015), at p. 2.

Idaho Code§ 41-259 provides:
The state fire marshal, his deputies or assistants, upon the written and signed
complaint of any person or whenever he or they shall deem it necessary, may at
reasonable hours inspect buildings and premises within their jurisdiction, upon the
presentation of proper credentials, except the interior of private dwellings, private
garages appertaining to such residences, or buildings on farms of more than five
(5) acres.
Whenever any of said officers shall find that any building or other structure
which, for want of repairs, or lack of or insufficient fire escapes, automatic or
other fire alarm apparatus or fire extinguishing equipment, or by reason of
age or dilapidated condition, or due to violation of the International Fire
Code or from any other cause, is especially liable to fire, and is so situated as
to endanger life, other buildings or structures or said building or structure,
he or they shall order the same to be remedied or removed, and such order
shall forthwith be complied with by the owner or occupant of such premises or
buildings, unless said owner or occupant avail himself of the appeals procedure
set forth in this act.

The service of any such order shall be made upon the owner or occupant either by
delivering to and leaving with the said person a true copy of the said order, or, by
mailing such copy to the owner or occupant's last known address. All mailings
shall be registered or certified, with return receipt.
I.C. § 41-259. (Emphasis supplied).
The Affidavit of Mel Bailey in Support of Petitioner's Motion for Hearing of Case on
Applicant's Papers, filed November 25, 2015 (hereafter, "Bailey Affidavit"), provides:
In an effort to support the Schweitzer community's fire protection efforts. The
Company began allowing private fire hydrants to be installed on the Company's
system by owners of real property who received their domestic water from the
Company's system. The Company made it clear that it could not be responsible
for those hydrants or any fire flow from them. As stated in the Company's 1992
MEMORANDUM DECISION AND
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rules and regulations under section 5, denominated "fire hydrants:" "SBWC
(referring to the Company) is without authority to furnish fire protection service
and it undertakes to furnish only domestic water. Therefore, SBWC shall not be
responsible for loss or damage claimed to have been due to lack of adequate water
supply or water pressure and merely agrees to furnish such quantity of water at
such pressure as are available in its general distributions system."

Bailey Affidavit, at p. 2, ,r 5.
The Company maintains that the District's actions against the Company, purportedly
based on Idaho Code§ 41-259, have been without any reasonable basis in fact, because:
The Company's water system does not have any building or other structure
which, for want of repairs, or lack of insufficient fire escapes, automatic or other
fire alarm apparatus or fire extinguishing equipment, or by reason of age or
dilapidated condition, or due to violation of the International Fire Code or from
any other cause, is especially liable to fire, and is so situated as to endanger life,
other buildings or structures or said building or structure.

Bailey Affidavit, at p. 4, ,r 13.
Similarly, in the Affidavit of Mark Larsen in Support of Petitioner's Motion for Hearing
of Case on Applicant's Papers, filed November 25, 2015 (hereafter, "Larsen Affidavit"), Mr.
Larsen, the former Idaho State Fire Marshall, states:
The fire codes adopted as minimum standards for the State of Idaho [i.e.,
Idaho Code § 41-253 through § 41-269] have always had language that clearly
stated that the requirements of the code only apply to structures, facilities and
conditions ...
Based upon my findings concerning the [Schweitzer Basin Water Company
and its water] system, and my knowledge of the applicability of the International
Fire Code, the International Fire Code would not apply to the system.

Larsen Affidavit, at p. 4, ,r,r 7, 10.
Conversely, Spencer Newton, the Fire Chief of Schweitzer Fire District, in support of the
District's objection, states: "The relevant fire codes, adopted by the State of Idaho, have always
applied to the water system. . . . The way to measure the water system fire flow rates required for
safety is through testing at the hydrants." Affidavit in Support of Respondent's Objection to
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Petitioner's Motion for Hearing of Case on Applicant's Papers (filed January 6, 2016)
(hereafter, "Newton Affidavit"), at p. 2, ,r 6.
Upon consideration of the arguments presented by the parties, together with the sworn
testimony in the foregoing affidavits, this Court is not persuaded that the District has jurisdiction
over the Company under Idaho Code § 41-259. The Court agrees with the testimony in the
Bailey and Larsen affidavits that the Company's water system can in no way be construed as a
"building or other structure which, for want of repairs, . . . or by reason of age or dilapidated
condition, or due to violation of the International Fire Code or from any other cause, is especially
liable to fire, ... " LC. § 41-259. Accordingly, the Court finds that the Company has met its
burden of proof on the issue of jurisdiction, and that Idaho Code§ 41-259 does not apply to the
Company's water system.

It is determined that the District has no jurisdiction over the

Company's water system and acted outside the scope of its jurisdiction under§ 41-259 in issuing
the Order for Remedy. As such, exhaustion of administrative remedies is not applicable.
Further, the Court rejects the District's argument that the Company has an alternative and
adequate legal remedy. According to the District, "[p]etitioner has an ability to argue this matter
on the merits to the hearing board first. If one of the parties is not satisfied with the decision, it
may be appealed to the State Fire Marshall. If one of the parties is still not satisfied, a petition
for judicial review may be filed." Brief in Support of Respondents [sicJ Objection to Petitioner's

Writ of Prohibition and Motion for Hearing of Case on Applicant's Papers (filed January 6,
2015), at p. 6; see also Newton Affidavit, at p. 3, ,r 11.
At the January 20, 2016, motion hearing, the District's attorney argued that, regarding the
issue of jurisdiction, the Company should be required to first exhaust the administrative process
of 'hearing board

-+

appeal to State Fire Marshall
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judicial review' before praying to this

Court for judicial relief. However, the District has offered absolutely no legal authority to
support such an administrative process, and this Court finds that it is not an alternative and
adequate legal remedy. The District has no jurisdiction over the Company, and thus, no authority
to demand that the Company come before the District for such a hearing
Lastly, Idaho Rule of Civil Procedure 74(d) provides:
Upon trial of the complaint or petition for writ of mandamus or writ of
prohibition, the plaintiff or petitioner shall have the burden of proof in the
proceedings as in other civil actions and upon conclusion of the trial the
court shall enter its decision and judgment granting or denying a peremptory
writ together with a determination of damages, if applicable. If an answer be
made which raises a question as to a matter of fact essential to the determination
of the motion and affecting the substantial rights of the parties, and upon the
supposed truth of the allegation on which the application for the writ is based, the
court may, in its discretion, order the question to be tried before a jury .... Upon
entry of the judgment, if the writ is awarded it shall be issued immediately
upon application of the plaintiff or petitioner as a peremptory writ ordering
the party to whom it is directed to perform an act or refrain from
performing an act and shall have the force and effect of a judgment. .. .
I.R.C.P. 74(d). (Emphasis supplied).
For all the reasons set forth above, the Court shall enter a judgment granting the
Company's request for a peremptory writ of prohibition, but shall reserve the issue of damages,
requested by the Company under Idaho Code§ 7-312, for a further motion and a hearing.

B. Attorney's Fees and Costs
The Court, in the exercise of its discretion, finds that the Company is the prevailing party,
as defined in Idaho Rule of Civil Procedure 54(d)(l)(B). As the prevailing party, the Company is
entitled to costs under Idaho Rule of Civil Procedure 54(d)(l )(A). The Company shall therefore
be awarded its costs as a matter of right under Idaho Rule of Civil Procedure 54(d)(l)(C); and
discretionary costs under Idaho Rule of Civil Procedure 54(d)(l )(D) "upon a showing that said
costs are necessary and exceptional costs reasonably incurred, and should in the interest of
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justice be assessed against the" District. I.R.C.P. 54(d)(l)(D).
The Company has requested reasonable attorney's fees and expenses under Idaho Code§
12-117, which provides, in part: "... in any proceeding involving as adverse parties a state
agency or a political subdivision and a person, the state agency, political subdivision or the court
hearing the proceeding, . . . shall award the prevailing party reasonable attorney's fees, witness
fees and other reasonable expenses, if it finds that the nonprevailing party acted without a
reasonable basis in fact or law." I.C. § 12-117(1) (emphasis added). The Company argues that:

[T]he District never had any factual or legal basis to try to exert jurisdiction over
a private water system that did not own any fire hydrants on the system. The
Company is therefore entitled to an award of attorney's fees, witness fees and
expenses incurred in this case [under Idaho Code§ 12-117] ....
Here, as demonstrated by the affidavits filed in this case, the District has
forced the Company to go through a tortuous and expensive course of notices
threatening criminal prosecution, fines and hearings even though, all the while,
the Company continually and consistently communicated to the District that it had
no jurisdiction over the Company. The merit of the Company's position was
evidenced by the ruling at the show cause hearing in this case on March 25, 2015.

Since that hearing, the District has presented absolutely no fact, statute or
case law authority to support its position....

Brief Supporting Petitioner's Motion for Hearing of Case on Applicant's Papers (filed
November 25, 2015), at pp. 12-13 .
Upon consideration, the Court agrees with the Company that the District has acted
without a reasonable basis in fact and law. As early as the show cause hearing, nearly one year
ago, this Court signaled to the District that it might lack jurisdiction in this case; and yet, to this
day, the District has failed to present any factual or legal basis supporting its claim of
jurisdiction, causing the Company to continue accruing attorney's fees litigating this matter.
Accordingly, the Court finds that the Company is entitled to reasonable attorney's fees, witness
fees and other reasonable expenses under Idaho Code § 12-117.
MEMORANDUM DECISION AND
ORDER GRANTING WRIT OF PROHIBITION- 7
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III. CONCLUSION AND ORDER
NOW, THEREFORE, based on the foregoing, IT IS HEREBY ORDERED THAT:
1. A Judgment shall be entered granting the Petition for a Writ of Prohibition.
2. Within fourteen (14) days of this Order, the Company shall file with the Court: (1) a
motion for damages, and supporting affidavit showing the method of computation,
together with any original instruments evidencing the claim; and (2) a memorandum
of costs (under I.R.C.P. 54(d)(l)) and affidavit of attorney's fees and expenses (under
I.C. § 12-117).
3. Upon service by the Company of the documents in the preceding paragraph on the
District, the District has fourteen (14) days to file and serve any objections and
arguments in opposition. I.R.C.P. 54(d)(6), (e)(6).
Following a hearing on the issue of damages, costs and attorney' s fees, a final Judgment
shall be entered and the writ of prohibition shall be issued.
IT IS SO ORDERED.
DATED this

QJ6~y,2~
Barbara Buchanan
District Judge

MEMORANDUM DECISION AND
ORDER GRANTING WRIT OF PROHIBITION- 8
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct
and delivered via facsimile transmission, this

2,J?;::t the foregoing was mailed, postage prepaid,
·

Angela R. Marshall
MARSHALL LAW OFFICE
PO Box 1133
1315 Hwy 2, Suite #3
Sandpoint, ID 83864
Fax# 888-739-6863
Stephen F. Smith
Attorney at Law
102 Superior Street
P.O. BoxC
Sandpoint, ID 83 864
Fax# 208-255-4325

11= /,,r.JV11_. C ~
_/

' eputy Clerk

MEMORANDUM DECISION AND
ORDER GRANTING WRIT OF PROHIBITION- 9
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day of January, 2016, to:

Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
vs.

PETITIONER'S MOTION FOR AWARD
OF DAMAGES

SCHWEITZER FIRE DISTRICT,
Res ondent.
The petitioner, Schweitzer Basin Water Company (the "Company"), through
counsel, Steve Smith, pursuant to paragraph 111(2)(1) of the Memorandum Decision and
Order Granting Writ of Prohibition, dated January 22, 2016, respectfully moves the Court
for an order awarding damages to the Company and against the respondent, Schweitzer
Fire District (the "District") in the amount of the expenses listed under section B of the
Petitioner's Memorandum of Costs; and, Affidavit of Attorney's Fees and Expenses (the
"Expenses"). The grounds for this motion are as follows:
1.

This motion for award of damages is intended to plead relief in the alternative so

that, if the Expenses were not to be awarded pursuant to Idaho Code §12-117, or as
discretionary costs pursuant to I.R.C.P. 54(d)(1)(D), they could be awarded in the

171
PETITIONER'S MOTION FOR AWARD OF
DAMAGES -1

alternative under Idaho Code §7-312 as damages.
2.

The Company adopts the relevant portions of the Affidavit of Mel Bailey in

Support of Award of Petitioner's Expenses or Damages (the "Affidavit"), pursuant to
I.R.C.P. 10(c), as the supporting affidavit showing the method of computation of the
damages.
3. The instruments evidencing the claim are attached as addenda to the Affidavit.
The movant respectfully requests a hearing and oral argument thereon, intends to
produce oral testimony and evidence thereon, and to cross examine the adverse party, any
affiants and witnesses of the adverse party, in the event that the District files and serves
any objections or arguments in opposition to the costs, attorney's fees, expenses and
damages requested by the Company. In that event, the Company respectfully reserves the
right to file a brief in response to the District's objections or arguments and supplemental
pleadings for additional costs, fees and expenses.
DATED: February

.:!J , 2016.
Steve Smith, Attorney for Petitioner,
Schweitzer Basin Water Company

CERTIFICATE OF SERVICE

Lf~

of February, 2016, I caused to be served a
I hereby certify that on this
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

_ _ _ U.S. Mail
V Hand Delivered
___ Overnight Mail
___ Telecopy (Fax)

DAMAGES - 2
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
vs.
SCHWEITZER FIRE DISTRICT,

AFFIDAVIT OF MEL BAILEY IN
SUPPORT OF AWARD OF
PETITIONER'S EXPENSES OR
DAMAGES

Res ondent.
STATE OF IDAHO )
ss
County of Bonner

)

Mel Bailey, being first duly sworn upon oath, states as follows:
1.

I am a duly-authorized officer and agent of Schweitzer Basin Water Company

(the "Company").
2.

The facts stated in this affidavit are of my personal knowledge, I am over the age

of 18 years, and I am competent to testify to the facts stated herein.
3. Pursuant to Idaho Code §12-117, the Company has incurred the following

AFFIDAVIT OF MEL BAILEY IN SUPPORT OF AWARD OF PETITIONER'S E.. .._'-'.H-~
173
OR DAMAGES- 1

,, I

expenses in prosecuting the above-entitled case:
A. Expenses incurred as evidenced by the summary and

invoices attached as Addenda 1.
$6,275.65

B. Time expended by Mel Bailey and Marsha Bell, as the
principals of the petitioner, to provide information and
documentation necessary for the information utilized in
documents generated for, and filed in, the attempted
enforcement proceedings by the respondent and in the
above-entitled case, as set forth in the spreadsheet
attached as Addendum 2.
Total expenses or damages:

$40,034.25

4. The total amount of expenses or damages was necessarily incurred or was
sustained in the prosecution of this case because of the actions of the respondent, and is,
in the opinion of the undersigned, reasonable pursuant to Idaho Code §§12-117(1) and 7312.

5. The method of computation of the expenses set forth in Addendum 2 was as
follows: A determination of the number of hours expended was made from review of daily
time logs of Mel Bailey and Marsha Bell, review of computer files, review of e-mails, and
review of the timing of information requests from the Company's attorney. The number of
hours was then multiplied by the Idaho Department of Labor approved rates for Bonner
County for water system management and clerical time. Those rates have been approved
by the Idaho Public Utilities Commission.
6. The exact copies of the e-mailed instruments evidencing the claim are attached.
7. To any extent to which the total expenses listed above are determined by the
Court to not be subject to being awarded under Idaho Code §12-117, the total expenses
would, in the alternative, be properly awarded as a recovery of damages which the

AFFIDAVIT OF MEL BAILEY IN SUPPORT OF AWARD OF PETITIONER'S EXPENSES
174
OR DAMAGES- 2

petitioner has sustained pursuant to Idaho Code §7-312. Damages are warranted in this
case because, as the Court observed on March 25, 2015, the Schweitzer Fire District (the
"District") attempted to impose a draconian remedy upon the Company. The continuing
draconian attitude of the District was further demonstrated by the additional actions that
it took against the Company as set forth in the attached Addendum 3.
DATED: February

o 3 , 2016.

SUBSCRIBED AND SWORN to before me, a notary public, on this O 3

day of

February, 2016.

No~-F.~
In and for the atet
of Idaho
Residing at:
L<L
Mycommissio~es: \2/l~IB

CERTIFICATE OF SERVICE
I hereby certify that on t h i s ~ of February, 2016, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

_ _ _ U.S. Mail
v Hand Delivered
___ Overnight Mail
___ Telecopy (Fax)
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Schweitzer Basin Water Company's 1-nvoices Incurred Because of

Actio'.ns taken by S:c'hweitzer Fire Dls,trict thro,ugh February 1, 2016
Date

1
2
3

4
5
6

7
8
9
10
11
12
13

2014-09-02
2015-04-06
2015-04-11
2015-07-22
12015-11-04
12015-11-15
2015-12-30
12016-01-26
2015-12-17

activity
Witherspoon Kelly legal advice
Retired Idaho State Fire Marshall evaluation email
Peer review, Welch Eng checked fire hydrant flow calcs
Uudqe Verbv mediation
Sewell fire hydrants flows calcs
Retired State Fire Marshall M Larson notarized affidavit
Sewell desion anavlsis
Sewell desion calculations
Cost of NFPA code

Total Cost plus additional accruing damages

177

Total Cost

$1 608.00
$525.00
$135.00
$1 075.00
$844.00
$301.20
$1 ,186.00
$542.50
$58.95

$6,275.65

fl!

WITHERSPOONr '"ELLBY
Attorn(~Y!> & Counselors
Spokr;r1e
i Coeur d'Alene

·122 W. Ri versi
,ve nue, St1ite 1100
Spokane, Wash ington 99201 -0300

TPI : 509 .624 .5265
Fa:-.; 509.458. 2728

www. w itherspoon kPI ley.com

Tax ID 91-1083732

August 25, 2014
Invoice #: 364445

Schweitzer Basin Water Company
Mel Bailey
P.O. Box 772
Sagle, ID 83860-0772

INVOICE SUMMARY
For Professional Services Rendered and Disbursements Advanced for the period ending July 31, 2014:

Account: 77579 - 1
RE: Schweitzer Fire Dept/Idaho DEQ

Professional Services
Less NO CHARGE Time
Net Professional Services

$ 2,785.00
$-1,180.00
$ 1 605.00

Disbursements Advanced

$ 3.20

TOTAL THIS INVOICE

-

$1,608.20

This statement may not include expenses for which we have not been billed Interest on unpaid accounts at the rate of 1% per month
30 days aller date of statement.
(annual rate of 12%) will be imposed commencing
178

WITHERSPOON KELLEY

Account: 77579 - 1

August 25, 2014
Invoice #: 364445

RE: Schweitzer Fire Dept/Idaho DEQ

PROFESSIONAL SERVICES

Date

Atty

Description

6/11/14

DMD

Conference with Atty. Dallanty re issues re fire flow pressure in hydrants.

6/12/14

DMD

Conference with Mel Bailey and Marsha Bell re Schweitzer Fire District issues;
email Atty. Dallanty; review materials; file memo.

1.00

6/13/14

FJD

Review emails.

2.00

6/13/14

DMD

Review documents; email Atty. Dullanty.

6/17/14

FJD

Office conference in CDA office with M. Bailey. (NO CHARGE)

3.00

6/17/14

DMD

Review client materials; prepare for and conference with Mel Bailey and Marsha
Bell.

1.80

6/26/14 DMD

---. /15/14

Hours

.20

Review IDAPA rules re appointment of hearing officer.

FJD

.20

.30

Office conference with Atty. Smith re interpretation of easement. (NO CHARGE)

1.00

Total:

9.50
TOTAL PROFESSIONAL SERVICES

$2,785.00

SUMMARY OF PROFESSIONAL SERVICES
Name
F. J. Dullanty, Jr.
Dennis M. Davis
Total

Hours
6.00
3.50
9.50

Rate
295.00
290.00

Total
1,770.00
1,015.00
$2,785.00

$ -1,180.00

Less NO CHARGE Time
NET PROFESSIONAL SERVICES

$ 1,605.00

DISBURSEMENTS
!'!!!l!!!'!'.'!!!!'!!!!!!!!!!!!!l!!!'!!!!!!!!!!!!!!!!!!!!IJ!!!!!!!!'!!!!!!!!'!'!!!!!!!'-!'!!!!!~!!:!!!!!!!!!!!!!!!!!!'!!!!!!!!!!'!!!!'!!!'l!!'!!!!!!!!!!!!!!!!!!!!!'!!!!!!!!!!'~~

Date

~~!!!!!!!!!!!!!!!!!!!!!!!'!!!!!!!!!!!!!l'!!!!!'!!!!!!!~!!!!!!!!!!!!!!!!!'!-

Amount
1.00

Description
Copy expense

This statement may not include expenses for which we have not beer, billed Interest on unpaid accounts at the rate of I °1i per month
(annual ,ate of 12%) will be imposed 179
commencing 30 days after date of statement.

2

WITHERSPOON KELLEY

August 25, 2014
Invoice#: 364445

Account: 77579 - 1

Amount
2.20

Date Description
Mileage
TOTAL DISBURSEMENTS

TOTAL THIS INVOICE

$

3.20

$1,608.20

This statement may not include expenses for which we have not been billed. Interest on unpaid accounts at the rate of 1% per month
180
30 days after date of statement
(annual rate of 12 %) will be imposed commencing

.,

,llJ WITHERSPOON•..._2LLEY

·w.

Tel: 509.624.5265
Fa'\: 509 .458.2728

4:22
Riverside ,wenue, Suite ·1100
Spol,;,Jne, W,1shington 9920-, -0300

Attorneys & Counselor!>
Spokane j Coeur d'Alene
Tax ID 91-1083732

www.vvithcrspoonkelley.con1

August 25, 2014
Invoice #: 364445

Schweitzer Basin Water Company
Mel Bailey
P.O. Box 772
Sagle, ID 83860-0772

REMITTANCE ADVICE
Account: 77579 - 1
RE: Schweitzer Fire Dept/Idaho DEQ

BALANCE DUE THIS INVOICE

Please return this advice with payment to:

$ 1,608.20

Witherspoon Kelley
Attorneys & Counselors
422 W. Riverside Ave., Suite 1100
Spokane, WA 99201-0300

TERMS: NET 30 DAYS

Thank you! Your business is greatly appreciated.

··· ""'
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This statement may not include expenses for which we have not been billed Interest on unpaid accounts at the rate of J °-6 per month
(annual rate of 12%) will be imposed commencing 30 days after date of statement

INVOICE

ark Larson and Associates, LLC
1574 N Ellington Way
Eagle, ID 83616

208-867-3720
INVOICE NUMBER

CUSTOMER: Schweitzer Basin Water LLC
PO Box 772
Sagle, ID 83860

15-0124

INVOICE DA TE
1-Apr-15

payable within 30 days
QUANTITY

DESCRIPTION

3.5 Hours

At the request of Mel Bailey on 03-07-15 .. .

AMOUNT

UNIT PRICE

$525.00

150.00

review documents, research and respond to questions related to
an issue between Schweitzer Basin Water LLC and the
Schweitzer Fire District

525.00

SUBTOTAL
TAX

N/A

FREIGHT

N/A
$525.00

DIRECT ALL INQUIRIES TO:
Mark Larson
208-867-3720
mark@marklarsonandassocfates.com

MAKE ALL CHECKS PAYABLE TO:
Mark Larson and Associates, LLC
1574 N. Ellington Way
Eagle, ID 83616

THANK YOU FOR YOUR BUSINESS!
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PAY THIS
AMOUNT

Invoice

Welch Engineering, Inc.
PO Box 934
Sandpoint, ID 83864

Date

Invoice#

4/1/2015

15403

Bill To
Schweitzer Water Co.
Mel Bailey
PO Box 772
Sagle, ID 83860

Description

Amount

Calculations review

135.00

, _I

\S

-

~ -

rf

-

' /

\\

~/

Total
183

$135.00

VERBY MEDIATION & ARBITRATION
SERVICES, INC.
SteveVerby
steveverby@icloud.com
Phone 208-946-0997

June 30, 2015

1517 N orthshore Drive
Sandpoint, ID 83864
Fax 208-263-4379

Stephen F. Smith
Attorney at Law, Chartered
P.O. Box C
Sandpoint, Idaho 83864
Angela Marshall, Attorney at Law
P.O. Box 1133
Sandpoint, ID 83 864

Statement of Services
Schweitzer Basin Water Company vs. Schweitzer Fire District
Bonner County Case No. CV-2015-434

June 12-14, 2015: Review plaintiffs pre-mediation statement;
1.1 hours @ $250/hr.
Prepare for mediation.
June 15, 2015:

Attend Mediation.
Total:

7.5 hours @$250/hr.

$1875.00

8.6 hours @ $250/hr.

$2150.00

Please pay (1/2):

Please note that there is no charge for travel time or mileage.
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$ 275.00

$1075.00

Invoice

James A. Sewell & Associates, LLC
600-4th Street West
Newport, WA 99156
(509)447 -3626
admin@jasewell.com

Date

Invoice No.

10/29/2015

87106

Schweitzer Basin Water Company
Mel Bailey
P.O. Box 772
Sagle ID 83860
Account#

Project Name

19329-15-001

Schweitzer Basin

Project Description
Hydraulic Model

Professional Services
Jeff P. Jensen, PE - Client Meeting Attendance
Jeff P. Jensen, PE - Design/Calculations/Analysis
Eric J. Eldenburg, Principal PE - Project Coordination
Labor Subtotal
Mileage
Reimbursable Expenses Subtotal

Hrs/Qty

Rate

1.5
4
3

78.00
78.00
120.00

65

0.85

TOTAL FOR THIS INVOICE
This progress billing includes work through September 30, 2015 .

PAYMENT IN FULL IS APPRECIATED WITHIN 15 DAYS OF RECEIPT
AFTER 30 DAYS INTEREST WILL ACCRUE@ 18% A.P.R.
NOW ACCEPTING VISA, MASTERCARD & DISCOVER
TO SETUP PAYMENT PLEASE
CONTACT KATHY (509)447-3626
185

Amount
117.00
312.00
360.00
789.00
55.25
55.25

$844.25

1574 N Ellington Way
Eagle, ID 83616

208-867 -3720
INVOICE NUMBER 15-0286

CUSTOMER:
Schweitzer Basin Water LLC
PO Box772

INVOICE DATE
9-Nov-15

Sagle, ID 83860

[1]
payable within 30 days
QUANTITY

2.0 Hours

DESCRIPTION

AMOUNT

UNIT PRICE

To review and complete an affidavit for submission to the court

150.00

$300.00

related to the issue between Schweitzer Basin Water LLC and
the Schweitzer Fire District.

Postage to mail the documen

1.20

SUBTOTAL

301 .20

TAX

N/A

FREIGHT

N/A
$301.20

DIRECT ALL INQUIRIES TO:

MAKE ALL CHECKS PAYABLE TO:

PAY THIS

Mark Larson
208-867-3720
mark@mar. larsonancic:1ssociates.co1:1

Mark Larson and Associates, LLC
1574 N. Ellington Way
Eagle, ID 83616

AMOUNT

THANK YOU FOR YOUR BUSINESS/
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Invoice

James A. Sewell &Associates, LLC
600-4th Street West

Newport, WA 99156
(509)447-3626
admin@jasewell.com

Date

Invoice No.

12/22/2015

87522

Schweitzer Basin Water Company
Mel Bailey
P.O. Box 772
Sagle ID 83860
Account#

Project Name

19329-15-001

Schweitzer Basin

Project Description
Hydraulic Model

Professional Services
Jeff P. Jensen, PE - Design/Calculations/Analysis
Timothy C. Blankenship, Principal PE - Design/Calculations/Analysis
Labor Subtotal

Hrs/Qty
14
1

Rate
78.00
94.00

TOTAL FOR THIS INVOICE
This progress billing includes work through November 30, 2015.

PAYMENT IN FULL IS APPRECIATED WITHIN 15 DAYS OF RECEIPT
AFTER 30 DAYS INTEREST WILL ACCRUE @ 18% A.P.R.
NOW ACCEPTING VISA, MASTERCARD & DISCOVER
TO SETUP PAYMENT PLEASE187
CONTACT KATHY (509)447-3626

Amount
1,092.00
94.00
1,186.00

$1,186.00

Invoice

James A. Sewell & Associates, LLC
600-4th Street West
Newport, WA 99156
(509)447-3626
admin@jasewell.com

Date

Invoice No.

1/26/2016

87884

Schweitzer Basin Water Company
Mel Bailey
P.O. Box 772
Sagle ID 83860
Account#

Project Name

19329-15-001

Schweitzer Basin

Project Description
Hydraulic Model

Professional Services
Jeff P. Jensen, PE - Design/Calculations/Analysis
Timothy C. Blankenship, Principal PE - Design/Calcul ations/ Analysi s
Labor Subtotal

Hrs/Qty
5.75
1

Rate
78.00
94.00

TOTAL FOR THIS INVOICE
This progress billing includes work through December 31, 2015 .

PAYMENT IN FULL IS APPRECIATED WITHIN 15 DAYS OF RECEIPT
AFTER 30 DAYS INTEREST WILL ACCRUE @ 18% A.P.R.
NOW ACCEPTING VISA, MASTERCARD & DISCOVER
TO SETUP PAYMENT PLEASE
CONTACT KATHY (509)447-3626
188

Amount
448 .50
94.00
542.50

$542.50
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Schweitzer Basin Water Company's Damages Sustained Because of

2013-06-25
2013-07-02
2013-07-05
2013-07-10
2013-07-10
2013-07-10
2013-07-10
2013-07-10
~013-07-11
2013-07-15
2013-07-16
2013-07-17
2013-07-25
2013-10-14
2013-11-01
2014-01-20
2014-05-05
2014-05-06
2014-05-12
2014-05-18
2014-05-19
2014-05-24
2014-05-28
2014-05-28
2014-05-30
2014-06-02
2014-06-03
2014-06-10
2014-06-11
2014-06-11
2014-07-22
2014-07-23
2014-07-24
2014-07-28
2014-07-30
2014-08-01
2014-08-06

2014-08-07
2014-08-21
2014-08-22
2014-08-26
2014-08-27

by

Actions taken
Schweitzer Fire DU~trict through February 1, 201·6
~euv;ty
MLB
MJS
total Time. bt
Met w Smith, retained services
Calf to Smith
Calt lSRB Doug Young (Idaho Survey and Rating Bureau, Insurance)
Research old papers, SBW fire hydrant timeline history 2 p
SBW draft to County PA, State Fire Marshal, State AG
SBW application form for fire hydrant
Call to Smith Notice of Violations
Visited N Side Fire, Ponderay Fire, and Kopotnai Fire Districts
Email to and met w Smith
Researched files for SFD ltrs, fire hydrant flows
Fax on IDAPA 58.001.08 to Smith, call to Smith
Met w Smith, input to response to Marshall
SBW research Intern! Fire Code
SBW to SFD Fire Hydrant use permit form 2 p
SBW Fire Hydrant policy to SFD 4 p
Scan file SC 100 Fire Hydrant drawings
Call to Smith
Calf and meet w Smith, emailed Smith
Review Smiths response to Marshall comments to Smith
SSW draft concur SFD for SC 100 1 p
Call to Smith
Prep SSW response to Order for Remedy 4 p
Review draft resp to Order for Rem, Req for Cont Hear email to Smith
Emailed DEQ ltr dated 5-6-2014 to Smith
Calls to Smith, research and email to Smith
Calls and meet w Smith
Calls to Smith
Phone call Id State Fire Marshal M Larson
Researched old files, prepare Fire Hydrant History 2 p
Prepare letter to ID state Fire marshal! 1p
Call to Smith
Call to Smith
Review, prepare comments, call to Smith
Scan file 7-1 8-2014 SFD Order for remedy 2p
Comments to Smith, cal!ed
SBW req customers write ID Fire Marshall, senUgiven to 9 customers 1p
Info from Smith
Comments to Smith
Call to Smith on progress, sent email w input
Amend Fire Hydrant History 4 p
Call from Smith
Input to Smith, meet wi Smith

0 .8
0.2
0.3

6.4
2.1
0.6
0.2

4.4
0.8
6.6
0.4
0.5

0.8
0.2
0.3
1.1
2.1

0.6
0.2
4.4
0.8

6.6
0.4
0.5

4.4
0.6
1.1
0.2
0.7
0.7
0.3
0.3
3.2
0.5
1.4
0.9
0.4
0.3
4.8
0.6

0.3
0.2

0.7
0.9
3.5
0.3
0.3
1.2
0.5
,2
0.7

1.6
0.4

0.6

1.5
4.2

1.2
0.4
8.8
1.6
13.2
0.8
1.0
4.4

1.3
2..2

0.7
1.1
0.3
0.2
0.7
0.7
0.4
0.3

0.3
0.4
1.4
1.4
0.7
0.6

3.5

6.7

0.5
0.2
1.4
0.9
0.4
0.3
4.8

1.0
0.2

2.8
1.8

0.8
0.6
9.6

0.6

1.2

0.3
0.2
0.7

0.6

0.4

0.3

0.3

0.9
3.5
0.3
0.3
1.2
0.5
0.2
0.7

1.8
7.0

1.4

0.6
0.6
2.4
1.0
0.4
1.4

$lb:r
$51.00
$51.00
$51.00
$51.00
$51 .00
$51.00
$51 .00
$51.00
$51.00
$51.00
$51 .00
$51.00
$51.00
$51 .00
$51 .00
$19.00
$51.00
$51.00
$51 .00
$51.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$51 .00
$51 .00
$51 .00
$51 .00
$51.00
$51 .00
$19.00
$51 .00
$51.00
$51.00
$51 .00
$51.00
$51.00
$51.00
$51.00

Total Cost
$81 .60

$20.40
$30.60
$382.50
$214.20
$61.20
$20.40
$448.80
$81.60
$673.20
$40.80
$51 .00
$224.40
$66.30
$112.20
$5.70
$20.40
$71.40
$71.40
$35.70
$30.60
$341.70
$51.00
$3.80
$142.80
$91.80
$40.80
$30.60
$489 .60
$61.20
$30.60
$20.40
$71.40
$5.70
$91.80
$357.00
$30.60
$30.60
$122.40
$51 .00
$20.40
$71.40
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2014-08-28
2014-08-28
2014-09-01
2014-09-05
2014-09-07
2014-09-07
2014-09-07
2014-09-07
2014-09-08
2014-09-08
014-09-29
2014-10-08
2014-10-08
2014-10-08
2014-10-08
2014-10-08
2014-10-08
2014-10-14
2014-10-19
2014-10-24
2014-10-27
2014-10-29
2014-10-30
2014-10-30
2014-11-11
2014-11-13
2015-01-28
2015-03-09
2015-03-10
2015-03-10
2015-03-13
2015-03-15
2015-03-16
2015-03-17
2015-03-18
2015-03-18
2015-03-18
2015-03-19
2015-03-19
2015-03-19
2015-03-19
2015-03-19
2015-03-20
2015-03-20

activity
Meeting with Newton, Lowe, Marshall, Smith
Call to and review of Email from ISRB
Researched input, email Smith hydrant flows
Delivered SBW reccommendations for 4 fire hydrants to SFD
SBW proposed FH 15 action
SSW proposed FH 6 action
SSW proposed FH 14 action
SBW proposed fh 20 action
Call from Smith
Requested insurance impact of lower fire rating (PC)
Scan file A Marshal to Smith req plan to remedy 3 p
Scan file Smith to Marshal! SBW response to Order for Remedy draft 7p
Scan file SFD acknowledgw flow deficifencies
1-17~2014 DEQ to SC 100 2 p
Scan file 5-28-2014 A Marshall to 1p
Review scan file 5-16-2014 Smith to Marshall 6 p
Scan file 5-6-2014 DEQ to SFD letter 5 p
Emailed draft and meet w Smith
Input to Smith
SSW draft SFD concur on SC 100 Fire Hydrant
Email to Smith
SBW rules and reg for fire hydrants 1 p
Input to revised ltr to Marshall per conference input
Call to Smith
Call to Smith
Research and prep Timeline SBW communication w SFD table 2p
Fire Hydrant owners list 1p
Call to Smith
Cati to Smith
Review emails IRWA and their attorney email
List supportive Fire fighters and contacts 1p
Calls to from Smith
Call to Smith
Calls to Smith
Cale 5 Fire Hydrant Flows, computer method, table, checked
Cale 5 fire hydrant flows HW formula , text explanation 8 p checked
Three calls to Smith SFD refusal to mediate
Scan file 5-6-2014 DEQ to SFD letter 1p
Wrote to IRWA 2 p
ID code 41-253 research 1 p
Smith to Court Writ of Prohibition draft for review, meeting 4 p
Call to Sm ith regard ing motion to dismiss contested hearing
Calls w Smith Marshall, contested hearing cancelled
Hearing response outline w flow calcs and exhibits Sp

MJ.B
1.9
0.7
0.7
0.3
0.7
0.7
0.4
0.8
0.1
0.6

0.7
1.4
0.5
0.1
0.4
0.3
0.1
0.1
8.0
0.5
0.2

0.3
0.2
0.2
2.6
6.1
0.5
0.7
3.3
0.5
0.6
6.5

MJ..B
1.9
0.7
0.7
0.3
0.7
0.7
0.4
0.8
0.1
0.6
0.3
0.3
0.3
0.3
0.3
0.7
0.3
1.4
0.5
0.3
0.3
0.3
0.1
0.1
10.2
0.5
0.5
0-2
0.6
0.7
0.3
0.2
0.2
2.6
6.1
0.5
0.3
0.9
0.9
3.3
0.5
0.6
6.5

fotal Time. ht
3.8
1.4
1.4
0.6
1.4

1.4
0.8
1.6
0.2
1.2
0.3
0.3
0.3
0.3
0.3

1.4
0.3
2.8
1.0
0.4
0.4
0.3
0.6
0.2
0.2
18.2
0.5
1.0
0.4
0.6
0.7
0.6
0.4
0.4
5.2
12.2
1.0
0.3
1.6
0.9
6.6
1.0
1.2
13.0

$/hr
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$19.00
$19.00
$19.00
$19.00
$19.00
$51.00
$19.00
$51.00
$51 .00
$51 .00
$51.00
$19.00
$51.00
$51 .00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$90.00
$90.00
$51.00
$19.00
$51 .00
$19.00
$51.00
$51 .00
$51.00
$51.00

Total Cost
$193.80
$71.40
$71.40
$30.60
$71.40
$71.40
$40.80
$81 .60
$10.20
$61 .20
$5.70
$5 .70
$5.70
$5.70
$5.70
$71.40
$5.70
$142.80
$51.00
$20.40
$20.40
$5.70
$30.60
$10.20
$10.20
$928.20
$9.50
$51.00
$20.40
$30.60
$13.30
$30.60
$20.40
$20.40
$468.00
$1 ,098.00
$51.00

$5.70
$81 .60
$17.10
$336.60
$51.00
$61.20
$663.00

192

~

2015-03-23
2015-03-24
2015-03-25
2015-03-26
2015-03-28
2015-03-28
2015-04-06
2015-04-06
2015-04-06
2015-04-07
'.015-04-09
2015-04-12
2015-04-15
2015-04-15
2015-04-16
2015-04-18
2015-04-19
2015-04-20
2015-04-20
2015-04-20
2015-04-20
2015-04-20
2015-04-30
2015-05-01
2015-05-03
2015-05-04
2015-05-04
2015-05-04
!015-05-05
2015-05-13
2015-05-18
2015-05-20
2015-05-25
2015-05-26
2015-05-26
2015-05-27
2015-05-28
2015-05-28
2015-05-28
2015-05-31
2015-06-01
2015-06-05
2015-06-12
2015-06-15

activity
Call w Smith
Met w Smith Writ of Prohibition review all docs
Court w Buchcanan, pre post met w Smith
Provided to DEQ 16 relavant docs
Scan file Dept of Insurance to SFD 1-20-1996 owner maintain FH 1p
Gathered docs for 4-10-2015 ltr Smith to Marshall
ID Code 41-253 file
Scan file SBW rule and reg for Fire hydrants 2 p
SBW question to Larson 1 p phone call
SBW question to Larson revised 1 p phone call
Reviewed Larson email, emailed Larson input to Smith
Researched old files 1995 ISRB and Fire Cnsul (David Long) ltr
SBW req customers write DEQ & Fire Com, sent/given to 23 customers 1 p
Scan file Larson to SBW on 4-8-2015
Scan file motion to disqualify by A Marshal 1 p
Court transcript prepared by Marsha
Court transcript prepared by Marsha
IRWA 1p phone calls, emails
Scan file SFD to SBW Notice of violation 6-14-2013 4 p
SFD Order for Contested Hearing to SBW 2 p
SFD to SB_
W Order for remedy 4p
Court transcript prepared by Marsha, sent to IRWA Smith
Recieved Smiths email, conference w Smith
Call Smith
Mediation proposal drafted 1 p
Letter to W Benner first commissioner 1p
Freedom of Info from SFD 1 p
Research SFD meeting minutes
Prepared and sent email to Smith
Prepared and emailed to Smith input
Prepared and email to Smith
Met with Smith
SSW email to ISRB Young giving water system details 12 p
Scan file Dr Sheppard letter on Marsha eye surgury 2p
Drafted repsonse to A Marshall, emailed, calls to Smith
Call to and review email from ISRB Young
Mel Marsha review Confidential pre mediation position psper
Met with and reviewed Smith letter
Researched ISRB criteria and Guide for Needed Fire Flow
Input to mediation paper History revised 29 times, 4 p
Call w Smith
Mel Marsha review draft Confi premediation position psper
Call to Smith
Scan file Verby bill 1 p

MJB
0.6
2.5

2.2
1.1
4.6

1.3
0.4
0.7

3.3
6.4

1.2

0.8
0.2
0.6
0.4
0.7

0.8
0.6
1.2
0.3
2.1
1.1
0.6
1.3

4.2
11.8
0.4

2.1
0.6

MLB
0.6
2.5
2.2
1.8
0.3
4.6
0.2
0.3
1.3
0.4
0.7

3.3
7.7
0.3
0.3
8.0
4.3
1.9
0.3
0.3
0.3
3.2
0.8
0.2
0.6
0.4
0.7
6.2
0.8
0.6
1.2
0.3
2.1
0.3
1.1
0.6
1.3
4.2
5.7
11.8
0.4
2.1
0.6
0.3

rotal Time, hr
1.2
5.0
4.4
2.9
0.3

9.2
0.2
0.3
2.6
0.8
1.4
6.6
14.1
0.3
0.3
8.0
4.3
3.1
0.3
0.3
0.3
3.2
1.6
0.4
1.2
0.8
1.4
6.2
1.6
1.2
2.4
0.6
4.2

0.3
2.2
1.2
2.6

8.2
5.7
23.6
0.8
4.2
1.2
0.3

.sLbr
$51 .00
$51 .00
$51.00
$51 .00
$19.00
$51.00
$19.00
$19.00
$19.00
$51.00
$51.00
$51.00
$51.00
$19.00
$19.00
$19.00
$19.00
$51.00
$19.00
$19.00
$19.00
$19.00
$51.00
$51.00
$51.00
$51 .00
$51 .00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51 .00
$51.00
$51.00
$51 .00
$51.00
$51 .00
$51.00
$19.00

Total Cost
$61.20
$255.00
$224.40
$147.90
$5.70
$469.20
$3.80
$5.70
$51.00
$40.80
$71.40
$336.60
$719.10
$5.70
$5.70
$152.00
$81 .70
$158.10
$5.70
$5.70
$5.70
$60.80
$81.60
$20.40
$61.20
$40.80
$71.40
$316.20
$81 .60
$61.20
$122.40
$30.60
$214.20
$5.70
$112.20
$61.20
$132.60
$418.20
$290.70
$1 ,203.60
$40.80
$214.20
$61.20
$5.70
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2015-06-15
2015-06-16
2015-06-19
2015-06-19
2015-06-22
2015-07-17
2015-07-20
2015-07-21
2015-07-31
2015-07-31
015-08-03
"2015-08-03
2015-08-05
2015-08-05
2015-08-05
2015-08-07
2015-08-08
2015-08-11
2015-08-13
2015-08-17
2015-08-18
2015-08-20
2015-08-20
2015-08-23
2015-08-24
2015-08-24
2015-08-25
W15-08-25
.2015-08-28
2015-08-31
2015-09-07
2015-09-09
2015-09-25
2015-09-28
2015-09-30
2015-10-02
2015-10-04
2015-10-05
2015-10-06
2015-10-07
2015-10-07
2015-10-08
2015-10-09
2015-10-09

activity
Mel attend mediation, Marsha on phone
SBW to Verby with bill 1 p
CallwSmith
List of potential witnesses, contact info 1 p
SBW draft DEQ regulatory authority 2p
Call w Smith
Call w Smith
Call to Smith Motion for Continuance of Hearing
Hearing response outline w flow calcs and exhibits expanded 5p
Scan file K Larson to M Larson
Understand SFD offer and write counter offer, 2 p
Request for doc from SFD, 2p
SBW to Smith ID Rules governing water systems 4 p
Researched firefighter math
Review email from ISRB, Young
Mel identified pipe size/elevation for Sewell Eng
Mel identifed water main lengths, for Sewell Eng
Mel identifed water main joints, connections, for Sewell Eng
SBW reserarch International Fire Code
Review email from Smith,
Meet with Smith, review emails
SSW email to Verby through Smith requested status 1 p, email from Smith
Researched fire hydrants at other water systems United in Boise
Looked for engineer for SSW hydraulic analysis to satidfy SFD
Printed all PUC tariffs with fire hydrants
Call Sewell appt for 8-26
Call w Smith
Met w Eldenbury & Jensen at Sewell request quote for hydraulic ananlysis
Call w Smith, email Smith w comments
Received Sewell quote for hydraulic analysis for to satisfy SFD
Start to lay out distribution system for Sewell
Mel draft distribution layout for Sewell continued
Phone call w Smith, review draft respo nse to A Marshall
Emailed DEQ survey w fire flow comments to Smith, call w Smith
Mel Marsha review/meet w Smith Brief in Opposition and affidavit
Meetw Smith
Email Smith
Scan file IRWA letter
Call w Smith
Supporting info for summary judgement
Met w Jensen Sewe!I
Supporting info for Summary judgement
Metw Smith
Prep for Summary Judgement, comments to Smith

MJB
7.5
0.3
0.6
0.5
1.1
0.1
0.1
0.4
0.7
0.8
3.4
2.3
0.3
8.2
8.4
9.1
0.4
0.8
0.6

M.Le
7.5
0.3
0.6
0.7
1.1
0.1
0.1

0.4
0.7
0.3
0.8
3.4
2.3
2.3
0.3

4.4
0.4
0.8
0.6

2.2

0.3
0.8
0.4
0.4
3.0
3.0
0.8
0.5
2.4
2.0
0.2
0.1
2.1
2.1
1.9

0.4
3.2
0.2
0.3
0.8
0.4
0.4

0.8
0.5
2.4
2.0
0.2
0.3
0.1
3.0
2.1
8.0
2.1
4.9

rotal Time, h1
15.0
0.6
1.2
1.2
2.2
0.2
0.2
0.8
1.4
0.3
1.6

6.8
4.6
2.3
0.6
8.2
8.4
9.1
4.4
0.8
1.6
1.2
2.2
0.4
3.2
0.2
0.6
1.6
0.8
0.8
3.0
3.0
1.6
1.0
4.8
4.0
0.4
0.3
0.2
3.0
4.2
8.0
4.2

6.8

W1r
$51.00
$51.00
$51 .00
$51 .00
$51 .00
$51.00
$51.00
$51 .00
$51.00
$19.00
$51.00
$51.00
$51 .00
$51 .00
$51 .00
$51.00
$51.00
$51 .00
$51 .00
$51 .00
$51 .00
$51 .00
$51 .00
$51.00
$19.00
$51 .00
$51 .00
$51 .00
$51.00
$51.00
$51 .00
$51.00
$51.00
$51 .00
$51.00
$51.00
$51 .00
$19.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51 .00

Total Cost
$765.00
$30.60
$61 .20
$61 .20
$112.20
$10.20
$10.20
$40.80
$71.40
$5 .70
$81 .60
$346.80
$234 .60
$117.30
$30 .60
$418.20
$428.40

$464.10
$224.40
$40 .80
$81 .60
$61.20
$n2.20
$20.40
$60.80
$10.20
$30.60
$81 .60
$40.80
$40.80
$153.00
$153 .00
$81.60
$51 .00
$244.80
$204.00
$20 .40
$5.70
$10.20
$153.00
$214.20
$408.00
$214.20
$346.80
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2015-10-11
2015-10-15
2015-10-15
2015-10-18
2015-10-26
2015-10-30
2015-11-02
2015-11-03
2015-11-03
'>'115-11-09
l 5-11-14
2015-11-20
2015-11-21
2015-n-22
2015-11-23
2015-11-24
2015-11-25
2015-11-28
2015-11-29
2015-12-07
2015-12-08
2015-12-09
2015-12-12
2015-12-16
2015-12-17
2015-12-21
2015-12-22
115-12-23
_J15-12-24
2015-12-29
2015-12-31
2016-01-05
2016-01-05
2016-01-06
2016-01-07
2016-01-07
2016-01-08
2016-01-10
2016-01-11
2016-01-12
2016-01-12
2016-01-15
2016-01-19
2016-01-20

activity
Prep justification of summary judgement
Prep justification of summary judgement
Prep justification of summary judgement. 14 p
SSW response to SFD 3 p
SSW req DEQ affidavit, 2 p , calls to Larson, DEQ, email Smith
emailed Larson Affidavit to Larson, email Smith
Email revised affidavit to Larson
Scan file 1996 SFD ltr 500 gprn fire flow 2 p
Email to DEQ, Smith Affidavits
Met w Smith
Met w M Larson
Call & met w Smith, email to Larson
Prepare list of time on legal issues
Prepare list of time on legal issues
Read 29 pages from Smith , legal time totals, emailed Larson and Smith
Reviewed/esponded to emails from Smith, called Smith, made revisions per
Met with Smith , new affidavit for Larson . called Larson
Responded to M Larson, computer filing organizing
Checked PUC web site for neg Its
Prepared to meet with Smith, Met with Smith
Write Smith re biased Contested board members documents
In Court. Prep before after with Smith
Reviewed IFC, fire hydrants records
Researched NFPA
Ordered NFPA code
Reviewed IFC
Called Mark Larson
Judge written Order Denying Motion, email to Smith and Larson
Talked to Fire commissioner
Met with Jeff Jensen, Sewell fire hydrant flows analysis
Notice of Hearing dated 15-12-17
Talked with Jeff Jensen , Sewell set up meeting
Call to J Jensen Sewell, discussed calcs
Met with Jeff Jensen, Sewell
Call from S Smith, Read documents, discussed input
Worked on response, looked up references, emailed Larson, updated time ta
Draft response outline 1 p, reviewed SFO meet minutes, Larson email, met w
Filed papers, copied docs
Reviewed Smith draft, reviewed Jensen Sewell calcs
Drafted responses to Smith and Jensen, checked cals. met w Smith
Met w Jensen Sewell
Recieved Smith Pet Reply to Repsondent's Brief 1-6-2016
Met w Smith prior to 1-20-16 meet w Judge
Court w Judge, meet w Smith pre post,

MJ.B

~

4.0
6.2
2.6
3.3
1.2

4 .0
6.2
2.6

2.2

2.2

1.4
2.0
2.1
2 .. 1
2.4
0.7
1.1
3.0
1.5
2.6
3.1
1.5

4.3

1.2
0.8
0.3
1.2
1.4
2.0
2.1
7.4
9.0
2.2
3.6
3.0
1.0
0.3
1.5
2.5
2.6
5.2
2.0
0.5

2.4
0.6
1.6
0.4
2.8
0.5

0.5
0.5
2.4

2.1
3.5
3.5
1.6
4.1
1.5
0.9
1.8
3.1

0.6
1.6
0.4
2.8
0.5
0.5
0.5
2.4
21.0
4.0
3.5
1.8
1.6
4.1
0.9
1.8
3.1

Total Time, h1

8.0
12.4
5.2
7.3
2.4
0.8
4.4
0.3
1.2

2.8
4.0
4 .2
9.5
11.4
2.9
4 .7
6.0
1.0
0 .3
3.0
2.5
5.2
8.3
3.5
0.5
2.4
1.2
3.2
0.8
5.6
1.0
1.0
1.0
4.8
4 .2
7.5
7.0
1.8
3.2
8.2
1.5
1.8
3.6
6.2

~

$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51 .00
$19.00
$51.00
$51 .00
$51.00
$51 .00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51 .00
$51 .00
$51 .00
$51.00
$51 .00
$51 .00
$51 .00
$51 .00
$51.00
$51.00
$51 .00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$51.00
$19.00
$51.00
$51.00
$51.00
$51 .00
$51.00
$51 .00

Total Cost

$408.00
$632.40
$265.20
$372.30
$122.40
$40.80
$224.40
$5.70
$61.20
$142.80
$204.00
$214.20
$484.50
$581.40
$147.90
$239.70
$306.00
$51 .00
$15.30
$153.00
$127.50
$265.20
$423.30
$178.50
$25.50
$122.40
$61 .20
$163.20
$40.80
$285.60
$51.00
$51 .00
$51.00
$244.80
$214.20
$382.50
$357.00
$34.20
$163.20
$418.20
$76.50
$91.80
$183.60
$316.20
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Date

2016-01-20
2016-01-23
2016--01-24
2016-01-25
2016--01-30
2016-01-31
2016-02-01

activity
Reviewed Jensen input
Recieved Judge's ruling, read, discussed
Started to draft SFD actions against us, 1 + pages
Drafi costs incurred, called/met w SS, called M Larson, emailed Larson
Research hrs in notes, create invoice/fee list, review SS draft pleadings 8 p
Costs incurred, notes, emails sent, copy invoices, SFD neg actions
SFD neg actions attach, invoices scan Call Sewe!l 12-15 bill email Smith
Total Hours and Cost plus additional accruing damages

MJ..8.

.M.1..6.

rotal Time, h1

2.2
1.1
2.4

2.2
1.1
2.4

4.4

4.3

4.3

0.8
1.8

2.8

0.7

2.3

8.6
3.6
11.1
3.0

2.2
4.8

9.3

SUM:
668.8

SLhr .
$51 .00
$51 .00
$51.00
$51.00
$51.00
$51.00
$51.00

Total Cost
$224.40
$112.20
$244.80
$438.60
$183.60
$566.10
$153.00
$0.00

SUM:
$33,758.60
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File: SBWLLC Court; SFD Actions against SSW 1-16

Documentation of
Schweitzer Fire District (SFD)
Deliberate Actions to Cause Injuries to
Schweitzer Basin Water LLC (SBW)
February 1, 2016
The SFD has deliberately taken actions to cause injuries to the SBW
as documented in their meeting minutes and by publicly available
letters they have sent to the Idaho Public Utilities Commission (PUC).
The Schweitzer Fire District (SFD) meeting minutes are available
online at Schweitzerowners.org, on the left side scrolled to
Schweitzer Fire District. The meeting minutes are from May 20, 2010
through March 19, 2015. There are no published meeting minutes
after March 19, 2010. Item 1 through 8 documents the meeting
minutes that have specific actions taken by the SFD to cause injury to
the SBW. These meeting minutes are in attachments 1 through 8.
The PUC requested comments on the SSW application for a
Certificate of Public Convenience and Necessity (CPCN), due by
August 20, 2015. Items 9 through 15 below document the letters
from the previous commissioners, current commissioners; fire chief,
contested board members and Idaho State Fire Commissioners
Association. These letters are attachments 9 through 15 and are
available online at Idaho Public Utility Commission, Water, Open
Cases, Schweitzer Basin Water. Comments are by listed by date
posted . Posted dates are shown.
1. SFD meeting minutes on 10-14-2010
Chief Newton will send the low fire hydrant flow results and
the Commissioners concerns to (but not limited to) the Idaho
Public Utilities Commission, Idaho Department of
Environmental Quality, the Idaho State Fire Marshall's Office,
and the Idaho State Survey and Rating Bureau. Attachment 1
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2. SFD meeting minutes on 11-18-2010
• Requested all customers of SBW to contact Public
Utilities Commission (PUC) and Idaho Department of
Environmental Quality (IDEQ) to complain about low fire
hydrant flows. "All complaints from my understanding are
kept confidential." Attachment 2
• SFD meeting minutes on 11-18-2010,
Chief Newton took an action to draft a letter to State
representative Anderson addressing the SFD concerns.
Attachment 2
3. SFD meeting minutes on 4-21-2011
Another year and SBW has not addressed fire flows per code.
Commissioner Alexander motioned to retain Sandpoint
attorney Beck to assist, Chief Newton to set up an
appointment. Attachment 3
4. SFD meeting minutes on 5-19-2011
Sagle Chief Rob Webber states that the Sandpoint
prosecuting attorney is now willing to prosecute Fire Code
violations. The SFD commissioners agreed to not hire an
attorney but utilize the county prosecutor route to address fire
hydrant maintenance and SBW fire hydrant flow issues.
(NOTE: The now former Sagle Fire Chief Webber was
appointed by Chief Newton to be on the contested hearing
board.) Attachment 4
5. SFD meeting minutes on 11-15-2012
Two commissioners, Alexander and Lowe, lost their season
ski passes for trespassing in November 2012. "Legal options
were discussed." The SFD meeting agendas continued to
include the SBW low fire (hydrant) flows. Attachment 5
NOTE from Bailey Bell: Alexander requested that an HOA
(Alexander was president, Bailey was vice president) pay his
legal expenses to sue Schweitzer Mountain Resort. Bailey
asked the Board not to support Alexander's request. The
Board voted not to pay for legal expenses nor defend actions
not authorized by the HOA. Alexander quit the HOA.
6. SFD meeting minutes on 1-17-2013
A letter was sent to Idaho State Fire Chiefs Association
requesting input on how to deal with the restricted and
insufficient flows on the SBW system. No new suggestions.
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Got attention of Bonner County prosecuting Attorney, Louis
Marshall, who requested documentation. Attachment 6
7. SFD meeting minutes on 11-21-2013
It is the Board's opinion that SBW should be regulated by the
PUC. Commissioner Alexander motioned to have attorney
Wynkoop approach the PUC to request compliance of SBW
with PUC standards and reporting regulations. Motion
passed. Attachment 7
8. SFD meeting minutes on 1-16-2014
Motioned to have Boise attorney Wynkoop submit a letter to
the PUC supporting the position of the SFD. Motion passed.
Attachment 8

Letters to the IPUC from the SFD commissioners, former SFD
commissioners, SFD Chief, contested board members and Idaho
State Fire Commissioners Association are described below and
contained in attachments 9 through 15.
9. SFD Commissioner Lowe, who left the SFD in about February
2015, wrote negative comments to the PUC, posted on 5-192015. Attachment 9
10.
SFD Commissioner Alexander, who left the SFD in about
December 2014, and never owned a home on the SBW water
system, wrote negative comments to the PUC, posted on 6-12015. Attachment 10
11.
Former SFD Commissioner Hutton (not a SBW customer)
wrote the PUC with negative comments about SSW, posted on
6-3-2015. Attachment 11
12.
Contested hearing board member Flener wrote twice to
PUC with negative comments about SBW, posted on 7-10-2-15
and 8-12-2015, page 1. Attachment 12
13.
The SFD requested a letter from the Idaho State Fire
Commissioners Association. Their letter supported the
application for the CPCN. Attachment 13
14.
SFD Fire Chief Newton wrote the PUC on 8-21-2015,
pages 1-7. He included invalid, engineering calculations from a
non-licensed engineer. Attachment 14
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15.
Contested hearing board member alternate Baroni wrote
to PUC with negative comments about SBW, posted on 8-212015, page 8. Attachment 15

Out of the forty-one (41) comments received by the PUC, thirty
(30) SBW customers wrote positive comments to PUC. The PUC
staff has recommended that the PUC commissioners approve the
CPCN and the SBW continue to charge its current rates. (Online
at: IPUC, Water, Open Cases, Staff: Comments 8-20-15 and
Supplemental Comments 9-11-15).
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Case No. CV-2015-434 Attachment 1

----,

...

Schweitzer Fire-Rescue District
7094 Schweitzer Mountain Rd., Sandpoint. ID 83864
208--265-4741

Schweitzer Fin District Commissioner's Meeting 10/14/2010
Chairman Lowe called the meeting to order at 4:05pm

Present Chairman Lowe, Comm. Alexander, George Davidson and ChiefNewton
Prior meeting minutes from 9/16/10 accepted as read.
TrCilSUIC's report of year-end financial status reviewed and approved as presented.
CaU volumes and volunteer status reviewed.
Old Business:
The "approval" pr~ continues with the station expansion. Panhandle Health has required an additional l 00 feet of
drain field and a second 1000 gallon holding tank to handle the expansion.

Ambulance grant monies are held up in Boise due to a miscalculation of revenues by the state bean cowrters. Once
revenues catch up they will send us the grant check for $116k in approx 1-2 weeks. BCEMS chief has reconsidered
their ability to help out with some of the cost difference with the grant and has verbally committed $!Ok to assist with
the pmchase of the ambulance. A bid spec for the ambulance should be ready to send out next week adhering with all
appropriate state bidding requirements.

Hydrant tests were once again performed on the SBWC system with the same low-flow results as previous tests.
Chief Newton will consolidate the test results along with specific fire flow and maintenance concerns to numerous
agencies including, but not limited to. the Idaho Public Utilities ComJJ}ission, the Idaho Department ofEnvironmental
Quality, the Idaho State Fire Marshals Office and the Idaho State Survey and Rating Bureeu.
It is the consensus of the chief and commissioners that the SBWC has chosen not to address the fire district's
concerns of unneccswily low fire flows within the water system primarily due to a combination of improperly sized,
located. installed or maintained pressure reducing/clay valves.
No one has filed to nm for fire commissioner of sub district 2 nor has anyone filed as a write--in candidate as of the
Oct 8th deadline. With no candidates running, the position must be filled by appointment .Commissioner Alexander
motioned to appoint Commissioner Lowe to fill the vacant sub-district 2 position, Commissioner Davidson seconded.
motion ~ - Commissioner Lowe "gleefully" accepted bis appointment to run for a second term.
The next fire comm. position up for election will be sub-district 3 in 2011 . No elections in 2012. Sub-district 1 will be
up for election in 2013 and so-forth as the cycle repeats.
New Business:
Comm. Alexander presented a contract for Wood's Crushing and Hauling Inc. to "es.sentially" allow them to store
snow plowing equipment and sand on fire district property in exchange for plowing the fire district's property and
access. Comm Davidson Motioned to send contract as is, Comm. Alexander 2nd, motion passed. Comm. Alexander
will sign and send to Woods for signature.
Being no other business, meeting was adjourned @ 5: l Spm

Next Regular Meeting, 11/18/10
Respectfully Submitted, CbiefNewton

202

Case No. CV-2015-434 Attachment 2

Schweitzer Mre-Rescue District
7094 Schweitzer Mountain Rd., Sandpoint, ID 83864
208-265-4741

Schweitzer Fire District Commissioner's Meeting 11/18/2010
Chainnan Lowe called the meeting to order at 4:05pm
Present: Chairman Lowe, Comm. Alexander, George Davidson and ChiefNewton
Prior meeting minutes from 10/14/10 accepted as read.
Treasure's report reviewed and approved as presented.
Call volumes and volunteer status reviewed.

Old Business:
Ambulance grant monies have been received for$ l 16k. With the new BCEMS contract along with a recent
commitment from BCEMS Chief Wakely for approx. IOk, the fire district should easily be able to purchase the new
ambulance without dipping into any fire funds.
Chief Newton has sent the "Invitation for Bid" to the Daily Bee to be posted in the legal section, per Idaho code.
Additional copies along with the actual bid spec will be sent directly to Ambulance Manufacwres and will also be
posted on the SPO web-site. Bid deadline is Dec. 8th.@ 10am.

·---._..

Chief Newton continues to communicate with DEQ, PUC, ISRB and Fire Marshal about how to best rectify the
significant lack of ·flows in the SB WC system along with non~maintenance of the fire hydrants by tbe system-owner.
Currently DEQ and PUC are strictly consumer complaint driven before they will pursue any action. Therefore, SBWC
customers who feel their water service is not adequate or is compromised when a fire hydrant is opened and pressure
drops or is lost and/or feel there is a lack of fire flow from any fire hydrant they depend on to protect their structure
•;, (which is a majority ofthcm), need to report their concerns to DEQ and PUC at the following emai.ls:
r: michael.camin@deg.idaho.gov and to chris.becht@puc.idaho.gov . All complaints from my understanding are kept %·~;
r confidential. It was also mentioned from the State Fire Marshal that a letter to Slate Representative Anders011 may ·- . _:
;, :;
prove to be beneficial. Chief Newton will draft a letter addressing our concerns.
New Business:
There has been an infonnal request made by the Selkirk Rec. Dist if the fire district would pay to have fire hydrants
cleared of snow this winter. This is not the first time this subject has come up for discussion. It is clear in a letter from
the State Fire Marshal's Office, dated January 20 1\ 1996, that the owner of the fire hydrants is responsible for ALL
maintenance. The owner of the fire hydrants is the ov,mer of the water system that the hydrant is connected to. The
only exception is when someone damages or obstructs a fire hydrant, as in plowing it over with snow, and then it is
clear that person or entity is responsible to immediately clear the hydrant.
...::..,
The Chief and Commissioners agree that paying for fire hydrant clearing is a poor precedent to follow and the water
system owner needs to be held accountabl-e per Idaho Code and International Fi.re Code.
':.
Chief Newton will forward once again the letter from the State Fire Marshal's Office along with a brief explanation to '}.
all water system owners.
f
Being no other business, meeting was adjourned@ 5:05pm
Next Regular Meeting, 12/16/10
Respectfully Submitted, Chief Newton
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Schweitzer Fire~Rescue District
7094 Schweitzer Mountain Rd., Sandpoint, ID 83864
208-265-4 74 l

Schweitzer Fire District Commissioner's Meeting 4/21/2011
Commissioner Lowe called the meeting to order at 4:00pm.
Present Chairman Lowe, Comm. Alexander, Comm. Davidson, ChiefNewton and F.F. Craig Mearns
Prior meeting minutes from 3/17/1 l accepted as read.
Treasure's report reviewed and approved as presented.
Accounting verification of statements, none needed.
Call volumes and volunteer status reviewed.
Old Business:
Craig Mearns suggested we schedule and commit the station remodel for the first week in July. Everyone agreed this
would be the best time to start to avoid adverse weather conditions when removing the roof This will also allow for
current volunteers who will be paid to help with the project to plan ahead. To formalize the project, Comm. Davidson
motioned to commence construction in July, Comm. Alexander seconded, motion passed unanimously.
------.

Another year has gone by without the SBWC maintaining, repairing or addressing fire hydrants and fire flows per
Idaho Code and International Fire Code. Seeing no other options at this point, Comm. Alexander Motioned to retain
Mr. Beck, (a Coeur D'Alene attorney that specializes in Fire District law) to assist in the relationship between the Fire
District and SBWC. ChiefNewton will set up an appointment and along with Chairman Lowe will meet with Mr.
Beck in the near future.
Comm. Alexander is continuing to work with various public and community entities with intentions to construct a
waste transfer station adjacent to the fire station. Not much new at this time as plans for the site are still in the
planning stages.
New Business:
Comm. Alexander has been working with other community boards in other capacities to see if the Schweitzer
community could be redistricted by the county to move the current voling place from the Samuels district over to the
Airport district which is considerably closer. Comm. Alexander is asking for fire district support with this issue.
Commissioners Davidson and Chairman Lowe agreed to support the redist.ricting as it will probably- improve voter
turnout. Comm. Alexander will draft a letter of support.
With continuous and accumulating snowfalls in mid/late April, resources for plowing are limited and potentially
nonexistent in the off season. This has brought up the thought of the fire district to provide very limited "emergency"
plowing for the community with the fire station's plow attachment on their one-ton pickup. Should an emergency
plowing situation arise in the off season requiring this pickup, the fire district, at the discretion of the chief, will of
course attempt to do what it can depending upon the urgency and lack of other resources.
Being no other business, meeting was adjourned@ 5:30pm
Nex.i Regular Meeting, 5/19/11
Respectfully Submitted, Chief Newton
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Schweitzer Fire""'Rescue District
7094 Schweitzer Mountain Rd., Sandpoint, ID 83864
208-265-4 741

Schweitzer Fire District Commissioner's Meeting 5/19/2011
Commissioner Lowe called the meeting to order at 4:09pm.

Present: Chairman Lowe, Comm. Alexander, Comm. Davidson, ChiefNewton and F.F. Craig Mearns
Prior meeting minutes from 4/21/11 accepted as read.
Treasure's report reviewed and approved as presented.

Accounting verification of statements signed.
Call volumes and volunteer status reviewed.
Old Business:

Station remodel still on track for a start date of July 5th
Chief Webber with Sagle Fire District has informed ChiefNewton that the county prosecutor is now willing to
prosecute Fire Code violations. With this now being the case, the board has agreed not to hire attorney Beck and
instead utilize the county prosecutor route to address fire hydrant maintenance and flow issues.
Comm. Alexander continues to work with various public and community entities with intentions to construct a waste
transfer station adjacentlo the fire station and presented a draft proposal for discussion. The board and chief will
review the proposal and provide feedback to Comm. Alexander.
Comm. Alexander presented a letter for the board and chief to sign supporting the redistricting of the Schweitzer
Community to the Sandpoint Airport voting site discussed at the last meeting. The letter was signed and will be
delivered to the clerk's office.
New Business:

For a number of years now the Selkirk Rec. Dist. and the Fire Dist. have had ongoing discussions about widening two
narrow switchbacks on Mogul Hill Rd, or utilizing the crossover road from Crystal Ct. to Mogul Hill Rd. The
widening of switchbacks seemed to be the only option because of opposition in the past with utilizing the crossover
:from Crystal Cl. According to Comm. Alexander, at a recent SPO meeting Mel Baily, owner of one of the homes on
Crystal Ct. voiced support for the crossover option. Mr. Baily also said that the other home owner on Crystal Ct.,
Douglas, would not object to the crossover option. With this new found support for the crossover option the board
and chief agreed that the crossover would be considerably less expensive, far more of an efficient route for emergency
vehicle access and would also create dual access, a benefit both areas. Comm. Alexander motioned to support this
option, Comm. Davidson 2nd , motion passed.
Chief Newton will leave town Friday the 20 th for ten days to pick up the new ambulance in Florida with a return date
of Tuesday the 31 st• Coverage will be primarily overseen by residents, Adams and Edwards.
Being no other business, meeting was adjourned@ 5: 10pm
Next Regular Meeting, 6/ 16/11

Respectfully Submitted, ChiefN ewton
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Schweitzer Fire-Rescue District
7094 Scbwciczcr Mountain Rd., Saodpoim. ID 83864
208-265-4741

Schweitzer Fire District Commissioner's Meeting 11/15/2012
Chairman Lowe called the meeting to order at 4:01pm.

Pracnt Chairman~ Comm. Alexander, Comm. Davidson and ChiefNewton
Guest.,,DonHutton
.Prior mcttiDg minutes ii'om 10/18/12 accepted as read.
Treasure's repon approved a, presented
Accounting verificldion ofvarious financial statmneats signed by Treasm,r.
Updates on Volmb,er and paid fire fighter slatus and call volume revic:Md.

Oldllatlaea:
Station Remodel: The building as of this \YCClc is now completely insulated and scaled. Two of the seven rooms 111\'l
CIOMJ to beins painted and should be ready fur USC withiD Che month.

..__..·

Temporary Collection Site acljacent to st8tion: Twelve dumpstm have mrived and ham been placed in line sooth of
the fire station for wintef' use. A pamanmrt localkm will most likely be coosinldl:d ncrt summer a short distance

further south.
Nr.w Bmhlea;
Discussion about the Ja,t Alpine Road Committee with cl.-ificatioo on what the fire district's expectation, an: for
building access.

Comm. Lowe and Cunm. Alexander are being denied ski pesses from the resort stemming originally ftomAlpine
Road Committee participuion. Legal options were discm.scd.
. . ;·: ·· · •:· ., · ·
·
· Being no other bminess. meeting was adjourned @ 5:02pm

Next Rcgula.r Mt.atiog, 12/20/12
Rcspcctfblly Submitticd, ChiefNewton
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Schweiner Fire-Rescue District
7094 Schwei1zer Mountain Rd., Sandpoint, lD 83864
208-265-4741

Schweitur Fire District Commissioner's Meeting 1/17/2013
Chainnan Lowe called the meeting to order at 4:06pm.

Present: Chairman Lowe, Comm. Alexander, Comm. Davidson and ChiefNcwton
Guests. None
Prior meeting minutes from 12120/12 accepted as read.
Treasurer's report approved as presented

Accounting verification of various financial statements signed by Treasurer.
Updates on volunteer and paid fire fighrer status and call volume reviewed.
Old Bulllness:
Station Remodel: There was a rathe.r long delay in getting the cabinets compl~ and ins!Blled, but we should be able
to get the first two rooms moved into within the week. Due to the current lack of available utilities with the ne:xt five
resident rooms until spring/summer; we will move upstairs to complete the meeting and exercise rooms then baek
down to finish the remaining resident rooms.

Restricted :fire flows oa SBWC: A letter was sent to the ldaho State Fire Commissioners' Association requesting input
on bow best to deal with the restricted and insufficient flows on th.e S.8WC system. In short. they were unable -to come
up with any sussestions beyond what we have known all along. We were however able to get the attention of Louis
Marshal, Bonner Cowrty Prosecutor, and he bas requested all documentation we have related to the :fire hydrant flow
violations.. Chief Newton will compile available documents and sub.~ t to the ~ro,secww':1 office.

New Basbless:
On a recent aid call, Schweitzer Fire EMTs were essentially withheld from providing immediate ambulance transport
to a critical cardiac patient per protocol of ''most'' everyone involved. Chief Newton, very concerned about this
matter, immediately contacted the medic on scene and ovemight hospital personnel to ensure this siruationdoes not
repeat itself Within short order, a.review of this-call was conducted by Dr. Jenkins, Medical Director and Cardiologist
who was able to provide a clear cut protocol specific to this situation and the unique environment .in which it
tran.9pired.
Being no other business, meeting was adjourned@ 5:02pm
Next Regular Meeting, 2/21/13
Respectfully Submitted, Chief Newton
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Schweitzer Fire-..Rescue District
7094 Schweitzer Mountain Rd., Sandpoint, ID 83864
208-265-4 741

Schweitzer Fire Distr~ct Commissioner's Meeting 11/21/2013
Chairman Lowe called the meeting to order at 4:00pm
Present: Chairman Lowe, Comm. Davidson Comm. Alexander and Chief Newton
Guests: John Oldfield
Prior meeting minutes from I 0/17/ l 3 accepted as read.
Treasure's report approved as presented. It was noted by Comm. Lowe that it's probably time to prepare for the fire
district's bi-yearly audit. ChiefNewton will contact auditor.
Accounting verification of various financial statements signed by Treasurer.
Voltmteer and paid fire fighter status reviewed.
Call volumes reviewed.

Old Business:
Station remodel: Other than a few minor trim details, the two latest rooms are finished and moved into. This makes
four out of the seven resident rooms complete. The last three rooms will be worked on simultaneously and are
currently in the tape and mudding stage.
Insufficient tire flows on SBWC system: DEQ had infonned Chief Newton a couple of days ago that they have
requested SBWC owner, Mel Baily to meet with them to discuss how he pJans on rectifying the pressure and flow
deficiencies in his system. We have yet to hear the outcome of this meeting.
It is the opinion of the board that the SBWC should be regulated by the PUC per state code. Comm. Alexander
motioned to employ attorney, David Wynkoop to approach the PUC to request compliance of SBWC with PUC
standards and reporting regulations . Comm. Davidson second, all in favor, motion passed.
Collection Site adjacent to fire station: A conditional use application has been submitted for approval to the county
planning department for processing. It is anticipated the permanent collection site should be constructed next summer.

New Business:
None

Being no other business, meeting was adjourned@ 4:59pm.
Next Regular Meeting, 12/19/13
Respectfully Submitted, Chief Newton
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Schweitzer Fire,._Rescue District
7094 Schweitzer Mountain Rd., Sandpoint, ID 83S64
208-265-4741

Schweitzer Fire District Commissioner's Meeting 1/16/2014
Chairman Lowe called the meeting to order at 4:05pm.

Present Chairman Lowe, Comm. Davidson Comm. Alexander and ChiefNewton
Guests: None
Prior meeting minutes from 12/19/13 accepted as read.
Treasure's report approved as presented.
Accounting verification of various financial statements signed by Treasurer not required.

Volunteer and paid fire fighter status reviewed.
Call volwnes reviewed.
Old Business:
Station remodel: The drywall taping and mudding is complete in the last three rooms with most of the painting
completed. Taping and mudding the hallways is almost complete.
--

Insufficient/Restricted fire flows on SBWC system: Continuing discussion about SBWC conforming to state code.
Comm. Alexander motioned to have Attorney Wynkoop submit a letter to the Public Utility Commission supporting
the position of the Fire District. Comm. Davidson second, motion passed Wlailimously.
'There has been some concern with various public entities in Idaho not adhering to state auditing requirements. The
Schweitzer Fire District is up -to date with past audil<i and is currently in the process of preparing for its latest audit.

New Business:
None
Being no other business, meeting was adjoumed@4:59pm.
Next Regular Meeting, 2/20/14
Respectfully Submitted, ChiefNewton

209

Case No. CV-2015-434 Attachment 9
'··-

Rich Lowe
61 Snowplow Lane
Schweitzer
Sandpoint, ID 83864
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2015 MAY 19 AM 8: 29

Chris Hecht
Public Utilities Commission
P.O. Box 83720
Boise, ID 83720-0074
Comment on Case SCH-W-15-01 Schweitzer Basin Water Company
In 2005. Mel Bailey and Marsha Bell, the current appflcants, sent a letter of comment
on Case No. RES-W-04-01 to the Public Utilities Commission. Although they did not
mention it, they were, and are, perfectly qualified to comment as they own and operate
the adjacent Schweitzer Basin Water Company (SWBC), a system that Is very
similar in size, physical plant, water source, revenues, and customer base as the Resort
Water Company (ABC).
Although they state initially that they favor the increase, not surprising as each
companies rates are used to justify the other's, the rest of the letter argues against the
RWC and Its management. It now comes to pass that these same arguments apply to
their application.
One of Bailey and Bell's comments is that "... operating expenses seem to be unusually
high ...". RWC's operating expense in 2005 was $104,084, and had risen to $126,099 in
2014. Schweitzer Basin Water Company has a 2014 operating expense of $237,055.
As the Bailey and Bell letter states, ''The number of personnel should be efficient for the
operation or the operation should be contracted out or sold. The rate payers at
Schweitzer cannot be responsible nor expected to pay for a poorly managed and
operated utility." Some of the interested parties are trying to develop the costs involved
with the first option and first indications are that there are large savings available.
The letter complains about the passing of costs of the parent company's development to
the ratepayers. In the SBWC's case, the concerns are "employee housing", equipment
far in excess of what is needed, and some never observed to be connected with water
operations.
Both of these companies practice obscure accounting and intermingling with the
owner's other interests, and attempts to pass along costs incurred elsewhere
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to the rate payers. In the Resort's case, it seems to be mainly snowmaking water,
development expenses, and labor allocation. In SBWC's case, it is a Bed and Breakfast,
real estate ownership and management. and personal life style.
I greatly appreciate the effort the Public Utilities Commission expends to control these
natural monopolies, and the attention given to those of us at their mercy.
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WILLIAM S. ALEXANDER
6222 N. PARQUE DRIVE
?G!S JUH - l 1\1'1 g: Ol;
COEUR D ALENE, IDAHO 83 815-9139
(208) 665-3750
'. : ;::_){1}:::f\>tY:t~/isi,JN
May 28, 2015
Chris Hecht and Commissioners
Idaho Public Utilities Commission
PO Box 83720
Boise, Idaho 83 720-007 4
Re: Testimony for Case SCH-W-15-01 Schweitzer Basin Water Company
Dear Mr. Hecht and Commissioners,
I am a former commissioner of the Schweitzer Fire Rescue District (SFRD), serving from
2008 till 1015. I resigned in February as I sold my home and moved from SFRD. I
purchased my home at Schweitzer in 1991 and moved to it fulltime in 2004. I am also a
founder of and first president of Schweitzer Property Owners, Inc. , serving in that role
from 2006 till 2012; During the period from 2004 till 2015 I participated as a member of
a number of other boards and committees at Schweitzer which served the interests of the
community and its home owners;
From my first meeting as an SFRD commissioner the subject of Schweitzer Basin Water
Company (SBWC) was almost always on the agenda. The concern of SFRD was the
failure of SBWC's water system to meet the fire flow requirements of the International
Fire Code as adopted by the State of Idaho. The SFRD fire chief told me this concern had
existed since the first days of the Fire District. I was present at a number of SFRD board
meetings which were attended by the owners of SBWC, Melvyn Bailey and Marsha Bell.
to discuss the situation and from SFRD's viewpoint to find a solution to the fire flow
concern. Nothing was ever accomplished at or as a result of those discussions. At times
the owners denied responsibility, stated they would remove the fire hydrants if pressed by
SFRD, and stated they were a small water company with limited resources despite having
hundreds of customers and revenues well in excess of $150,000/year at the time. The
owners approach to SFRD seemed to me to be one of denial, obstruction and obfuscation.
Finally, in 2014, the frustration of the SFRD board with SBWC led to the initiation of
administrative action by SFRD against SBWC under Idaho Code to force corrective
action on the fire flow issue either by SBWC or, if necessary by SFRD. Needless to say
the response of SBWC was to take legal action in court to stop SFRD's action. It appears
to me that SBWC simply does not want to fix their system if it might cost them in
anyway.
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The current SBWC owners bought the water company from Dr. Jack Fowler in the late
1980's. The water system purchased included land parcels at Schweitzer. In the 1990's
one of these parcels was sold for a price reported as in the millions. The parcel is now
The Spires Planned Unit Development and its water system was recently merged into
SBWC. What benefit did the customers/rate payers of SBWC receive from this sale?
The answer seems to be little of nothing.
The revenues of SBWC increased regularly for the ten yars I lived fulltime at Schweitzer.
In 2009 I had a converstion with the manager of the water company that serves the Big
Mountain Ski Resort in Whitefish, Montana. This is a resort community not that different
from Schweitzer. My interest was fire flows and customer charges for water service. My
memory of the conversation is tha Big Mountain met all fire flow requirements of the fire
code and that their rates were about two thirds of SB WC' s at the time and one-half of
those charged by Schweitzer Mountain Resort's (SMR) water company. S:MR had had a
contentious rate increase process in 2004/05 and has not raised its rates since then.
SBWC's are now only slightly below S:MR's after numerous small increases over that
time. SBWC's rate increases were not subject to PUC scrutiny in the past as SBWC was
able to maintain the fiction that it was a small water company until just recently.
An ongoing community issue with SBWC has been the lack of any financial reporting.
Financial reports though required of even small water companies were not made
according to report. It was common knowledge in the Schweitzer community that the
owners of SBWC were operating as "Sole Proprietors" for tax purposes and commingling
the revenues and expenses of SBWC with their many other business ventures both on and
off Schweitzer Mountain. These businesses included a Bed and Breakfast at Schweitzer
and numerous real estate rental properties in and around Sandpoint and real estate
investments in western Washington State.

It is my opinion that SBWC does not deserve consideration of a rate incease until it
produces a comprehensive, auditable, historic, and current financial report showing only
SBWC revenue, expenses and investments since the owners acquired the system and its
land assets as well as a detailed plan to correct the deficiencies in its system with respect
to fire flows. This plan should be agreed to by SFRD and the State Fire Marshall and is
critical to the safety and well.being of those home owners and businesses served by
SBWC.
Frankly, SBWC has been milking its customers for years to gain maximum revenue with
the least amount of expense or investment and then commingling its SBWC profits with
other business activities to the detriment of its customers. Monopoly water companies
should not be allowed to use unrelated business expenses in any way to misrepresent their
financial performance (such as depreciation, repairs and maintenance, interest, etc.) to
justify their rates. I believe SBWC's customers should receive a substantial rate decrease
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until such time as SBWC reveals its financial history and status and meets its fire flow
responsibilities.

Thank you for your consideration.
Sincerely,

/?

uy ~{ L ~ ~ e wimam S. Alexander
Former SFRD Commissioner
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Case No. CV-2015-434 Attachment 11
Jean Jewell
From:
Sent:
To:
Cc:
Subject:

dfhutton9180@yahoo.com
Tuesday, June 02, 2015 3:43 PM
Beverly Barker; Jean Jewell; Gene
dfhutton9180@yahoo.com

Fadness

Case Comment Form: Donald Hutton

Name: Donald Hutton

Case Number: SCH-W-15-01 Schweitzer Basin Water Company
Email: dfhutton9180@yahoo.com
Telephone: 208-290-7238
Address: 745 Crystal Springs Rd.
Sandpoint IO, 83864
Name of Utility Company: Schweitzer Basin Water, LLC Acknowledge public record: True
Comment: Donald Hutton
745 Crystal Springs Rd.
Sandpoint, ID 83864
5/24/15

Idaho Public Utilities Commission
PO Box 83720
Boise, Idaho 83720-0074
Re:

Case SCH-W-15-01 Schweitzer Basin Water Company

Dear IPUC Commissioners,
I would like to comment on the application of Schweitzer Basin Water LLCJ I constructed a
triplex on Telemark Rd. and was serviced by SBW where I paid a hook up fee of $9942 on
4/8/2005 and also purchased the existing fire hydrant, on 9/30/2005 for an additional $2000.
After the building was occupied in 2006 we would lose all the water in the building whenever
the fire hydrants were tested or flushed. I complained to the owners of the water system and
the fire chief for yearsJ but no solutions were ever implemented. I recently learned that
SBW was aware that the fire hydrant would not meet the fire flow requirements when I
purchased it, which is why the other residents had refused to pay for the fire hydrant
originally.
The fire chief informed me that SBW had been made aware of this issue multiple
times since 1996. In 2014 SBW found that there was a valve in the line before the pressure
regulating valve that regulates pressure to that area. The valve that was found was almost
completely closed restricting the flow and causing a vacuum in the water system whenever the
fire hydrants were used. The ONLY reason that SBW had investigated the problem after my many
years of complaints is because of an enforcement action by the Schweitzer Fire District. If
not for this enforcement action the water users in this area would still be dealing with the
problem. This is an example of how poorly SBW treats it customers and is not maintaining or
improving their system.

In reviewing SBW financials many items need to be questioned:
1.
Why do three part time people need five pickups, most of which I never have seen on the
job?
Employee housing~ none of the other water systems that I have found on the PUC web
2.
site, nor the other two companies in the area, charge for employee housing.
Where is this storage/shop/facility and are they storing their numerous classic cars
3.
there?
4.
Why is there a second line item for tools where they are depreciating another $16,000.

215
1

5.

What are the two tractors used for and where are they?
Why do they require two backhoes and operators on repairs a job? No one else does.
7.
The Ford backhoe is mainly used to plow the road to their B&B, are the water customers
compensated for the use of water company equipment?
8.
What are they renting which increased from $36,000 to $60,000/year?
9.
The adjacent Resort Water Co. shows a net income of $54,286 for 2013 and they have more
employees and are on site during normal working hours in addition to checking their system
365 days a year, SBW does not and yet their labor costs are even higher.
10.
Why are they not showing any hookup fee income?
6.

I

would like to be notified if there is a hearing so

Thank you.
Sincerely,

Donald F. Hutton
Unique Identifier: 50.52.17.217

2
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I

can attend.

Case No. CV-2015-434 Attachment 12
Jean Jewell
From:
Sent:

To:
Cc:
Subject:

flener@camano.net
Thursday, July 09, 2015 9:38 PM
Beverly Barker; Jean Jewell; Gene Fadness
flener@camano.net
Case Comment Form: Barry Flener

Name: Barry Flener
Case Number:
Email: flener@camano.net
Telephone: 425.327.1452
Address: PO Box 1629
Stanwood WA, 98292
Name of Utility Company: Schweitzer Water Basin Company Acknowledge public record: True
Comment: 5/28/2015
Idaho Public Utilities Commission
PO Box 83720

Boise, ID 83720-0074
Re: Case SCW-W-15-01 Schweitzer Water Basin Company Dear IPUC Commissioners, My comments are
on the application of the Schweitzer Basin Water LLC.
I have owned property within this water districts area since the early 1990's. I built
4 homes ( 2 duplexes) on Slalom Road. I built the first in 1995. One of which was my own
home. ( I have since moved my vacation home up the street to our new building that was
constructed in 1997) I have had interaction with the SBW ( water Company) many times. I have
located 4 leaks in their system for them. 3 of them they did not know existed. The other was
a major leak. Thousands of gallons of water where lost thru the system. We were entering the
December Holidays, we had several people staying at our home, and we had no water.
I contacted the owner, he and one other person ( not an employee) were trying to find the
leak. I brought he and that person coffee and food to try and encourage them. This went on
for a couple days, finally the owner of the water company informed me" he had no idea where
the leak might be" We and our guests used the Green Gables lodge for showers and getting
water. I could not understand why in this day and age a huge water leak of tens of thousands
of gallons of water could not be located? A figure the SBW owner gave me.
At this point there was the owner of the water system and one contractor trying to find the
leak. I thought" how hard, even with the snow, can it be, to find a leak of tens of
thousands of gallons of water?u
I started walking the streets that the water system served, within about 2 hours I located
the leak, called the owner. He and the one man contractor he had hired showed up to start
fixing it. The contractor used his backhoe, the water system backhoe {if there is one } was
never at the repair site. The break could not be repaired as the SBW owner had no parts. They
had to be ordered. It was at this point the contractor began to inform me of the lack of
quality that was put into the system, the company he worked for actually built the water
lines that served our street. Apparently it met the minimum requirements but it was as he put
it " the cheapest material you could use''. Either way the material broke off under the snow
load, SBW had no clue how to locate the leak.
We were without water for days.
I have shared then and many, many times since with the owner of the Water system that he
could spend just a little money each year and put in electronic monitoring systems that if
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there was a major leak, would allow him to know i t just by driving around his system, in just
a short time he could locate it. He could put the monitors at key main valve locations.
Since that time I have located 3 additional leaks in the system that they had no idea that
water was leaking. 2 of these on my property. One on the Southwest corner, just shortly after
I had paid for a survey. The Water Company had to tear up part of my lot and some asphalt
there, and the Survey marker for that corner was placed in the asphalt. My only request of
the water company owner was to have the corner re-surveyed and the property corner stake
replaced. He agreed, but in the end it was not done, someone simply drove a nail into the
pavement, suggesting it was the property corner. Complete lack of integrity. I have never
been informed that a RE-survey of my corner ever took place.
My biggest concern, and I believe the IPUC Commissioners should demand, is the potential lack
of fire flow. I have a fire Hydrant about 8 feet from my home, and I have no idea if it will
work or not. I believe everyone on this water system should be mailed a notice informing them
that even though there is a fire hydrant on their street or near their home, ( my
understanding is) that the water company doesn't have to provide enough water to it to fight
a fire at my home or in my neighborhood? This is my understanding from discussing this with
Idaho State officials. Please inform me if my understanding is incorrect?
Every home owner on this system should be informed whether they have a fire Hydrant that
works as one would expect it to. The insurance companies covering these home will be in shock
to know ( if this is the case) that the fire Hydrant may or may not work. Wow. The Idaho
Public Utilities Commission should insist that all property owners understand that the
Hydrant in front of their home or nearby, may not work. This is unbelievable. Every owner
should be notified and informed.
I have built homes in small water systems, medium size systems and system with hundreds of
connections. I have built, designed, constructed many small water systems for the homes I
have built ( being a builder of homes). I still own one of those. I have never built a home
in a water system that had fire Hydrants, that may or may not work? They should function to
combat a fire, if and when needed.
Barry Flener
Owner
168 Slalom Rd
Sandpoint, Id 83864
Schweitzer Home 168 Slalom Rd
Cell: 425.327.1452
Mailing address
Email:
flener@camano.net
PO Box 1629
Stanwood, WA 98292

Unique Identifier: 50.35.52.241
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Jean Jewell
From:
Sent:
To:
Subject:

Barry Flener [flener@camano.net]
Tuesday, August 11, 2015 9: 1o PM
Chris Hecht
Schweitzer Basin water Company case Comments

5CH--W-/~-o/

Idaho PUC,
Would like to ad an additional comment. There seems to be a few, that are sending in polite
messages of how great the water is and the Current Price of water for our homes.
There are multiple issues here: first, will the PUC regulate how much the water system can charge
and what the rates will be?
The other is very simple. Will I have Fire Flow ( enough water and pressure ) to fight a fire at my
home? The hydrant is just a few feet away. Not just at my home but on their water system in whole.
If the answer from the water system owner not a yes, someone is responsible to notify all owners
with in this water system, the water system owners and or PUC need to notify all of the property
owners, that they may or may not have enough water and pressure thru the hydrants to fight a
home or other fire.
All owners need to know this as a health and safety issue. Their insurance companies need to
know. This is the bottom line. This isn't about the owners, the current water costs or whether the
water tastes ok. It's about safety.
Possibly some of the comments are from people who have been involved with building water
systems? I have built smaller water systems and I understand flow and pressure etc. I have bultt several
homes in systems with Fire hydrants. Never have I built where the hydrants may or may not
have flow and pressure to combat a fire. But my understanding is that the hydrant in front of my home
May or May not have Fire flow.
This isn't an issue about warm and fuzzy letters. This is an issue about Safety. Have the owners send
me correspondence ( and copy you ) that they can provide water flow and pressure on their whole system
to combat a fire. I am good with that. Pretty simple request.
For safety issues, ask the water company to provide water flow and pressure on their system
to meet the standards for fighting fires on their whole system, or fix it. I ask the PUC to look at this
as a safety issue.
Pretty simple request,
Sincerely,
Barry Flener
flener@camano .ne t
PO Box 1629 Stanwood WA 98292

1
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Case No. CV-2015-434 Attachment 13
Jean Jewell
From:
Sent:
To:
Cc:
Subject:

oftice@isfca. org
Wednesday, August 19, 2015 12:38 PM
Beverly Barker; Jean Jewell; Gene Fadness
office@isfca.org
Case Comment Form: Krystal Hlnkle

Name: Krystal Hinkle
Case Number: SCH-W-15-01
Email: office@isf ca.org
Telephone: 2082758870
Address: 922 S. Red Sand Ave
Kuna IDAHO {ID), 83634
Name of Utility Company: Schweitzer Basin Water company Acknowledge public record: True
Comment: Re: Case No. SCH-W-15-01
To whom it may concern:
The Idaho State Fire Commissioners Association {ISFCA) is a non-profit association whose
purpose is to support Idaho Fire District in the preservation and protection of life and
property from fire and other emergencies. One of our member fire districts, the Schweitzer
Fire District (SFD), operates within the area served by the Schweitzer Basin Water Company
{SBW). SFD has provided ISFCA information indicating that the water system operated by SBW
may not provide minimum water flow rates required under the International Fire Code at fire
hydrants located within the SFD.
Adequate water flow at fire hydrants is critical to public safety and protection of property
from fire emergencies. Accordingly, ISFCA supports this application for a Certificate of
Public Convenience and Necessity to the extent Idaho Public Utilities commission oversight of
SBW will increase the likelihood that SBW will be required to upgrade its system such that
minimum flow requirements under the International Fire Code are met.
Sincerely,
Krystal Hinkle
Executive Director
ISFCA
Unique Identifier: 65.129.77.56
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Case No. CV-2015-434 Attachment 14
Jean Jewell
From:
Sent:

To:
Subject:
Attachments:

secretary
Thursday, August 20, 2015 5: 14 PM
Jean Jewell; Diane Holt
FW: Comment Attached, SCH-W-15-01
PUC Schweitzer Fire Flow Report.docx

- - - - - · -·--··--.~-#,. . ____,. .. _. . _._______,. ,_....._._____ ,1,,-...-.-

........ ..-. ................ ,,. ... ............ _ _..,• .,,. ---~ - -

From: S.N.- SZFD

Sent: Thursday, August 20, 2015 5:13:54 PM (UTC-07:00) Mountain Time (US & Canada)
To: secretary; S.N.- SZFD
Subject: Comment Attached, SCH-W-15-01

Schweitzer Basin Water Company
SCH-W-15-01

Spencer Newton

579 Telemark
Sandpoint, Idaho
208-265-4741
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Below is a report by an unbiased engineer, essentially stating that the water system is capable of
providing the basic minimum fire flows with minimal modifications in relation to the current
infrastructure. Much of this could have been addressed for pennies on the dollar over the past 25 years
of SBWC ownership. It should also be pointed out that the original owner and builder of the water
system and the community in which it serves, Mr. Fowler, constructed most of the primary
infrastructure of the water system with 6 inch water lines. Six inch water lines, especially in the early
1970s, are the minimum standard and expected size for fire hydrant use. There is no reason for 6 inch
water lines to have been utilized by the original owner down to the farthest ends of the water system
unless he anticipated large amounts of water to be utilized someday, and the only thing that would need
this type of water flow throughout the system is fire fighting. This is particularly true with so much
available vertical drop available within the system to increase water flows and pressures for domestic
use, which could have easily used much smaller water lines for far less initial investment.
Unfortunately, Mr. Fowler is no longer with us and no one can know his exact goals. However, common
sense cannot ignore the obvious intent of Mr. Fowler or anyone else, who would have created this
community and its infrastructure. Mr. Fowler did not own a small lot and build a small cabin and pipe
water from the nearby creek a few feet away that others happen to latch onto and accidently grew into
a mess of only small domestic water lines. Mr. Fowler did however own and start the resort, with
involvement from others, and a community that had hundreds of lots, miles of roads and a 6 inch water
system to supply it with, which is all the water it could ever need. It wasn't perfectly designed or
implemented, but to believe Mr. Fowler's intent and ability to create a ski resort, this community and
included 6 inch water lines by accident, when the only purpose for this type of volume is fire fighting, is
nothing less than disingenuous.
There is comment that the water system was never intended for fire flows. This statement is ridiculous.
Granted, it may not have been designed or engineered by Mr Fowler to a ''specific fire flow standard",
but the amount of 6 inch infrastructure proves in itself it was intended for large volumes of use, which
would only be for fire fighting. There has also been duplicitous statements made that "other water
systems don't meet fire flows". This is a silly comparison and is simply apples and oranges. We know
that the SBWC system can meet the very basic minimum fire flow standards in most fire hydrant.s if they
choose to. The comparison of other water systems that don't or can't meet fire flows is based on any
number of factors. Most likely this includes: a lack of already available infrastructure that SBWC already
has from the original owner, a lack of available vertical drop that SBWC has more than enough of, a lack
of financial means that SBWC has absolutely no problem with, or a lack of interest, understanding or
moral obligation .to address the needs and expectations of the community that is ultimately paying for in
the water system in the first place.
The Schweitzer Fire District has had six fire commissioners in the past several years since this Issue of fire
flows on the SBWC came to a head. All six of the fire commissioners past and present have supported
the notice of violation on SBWC due to the reluctance of SBWC to address fire flows to the community it
serves. All six of the fire commissioners, whose primary purpose is to represent the community, are still
to this day, in support of pursuing legal action against SBWC but only because of the reluctance and lack
of cooperation from SBWC. I can also attest that none of these commissioners have ever had a personal
interest in this action regardless what others may want to allude to. As far as I know, SBWC has provided
a good domestic water supply under the supervision of DEQ. At the same time, SBWC has chosen by its
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actions, to ignore the needs of the community when it comes to fire protection. Rather than work with
the fire district and the community to address known flow issues and over time enhance the safety of
the public, firefighters and property, that SBWC has had both the financial means and time to address,
(please decipher the SBWC financial statement in the application requested by the PUC) SBWC would
rather make excuses and justify why it legally doesn't have to address fire flows, not that they can't or
couldn't, they just don't have to. As advocates of this community's wellbeing, we would disagree.
The fact is, if Mr. Fowler had sold this water system to the community the primary focus would have
been water service of all types including fire flows, not profit. I can all but promise that the various
issues with this system including fire flows would have been easily rectified well over a decade ago and
we would not be here today.

Preliminary Schweitzer Fire Hydrant Flow Report

Upon concerns from the Schweitzer Fire District (SFD) about the flow rates of the hydrants available for
protecting the residents of Schweitzer Mountain in the event of fire, a review has been initiated.
Schweitzer Basin Water Company (SSW) is the provider for the area, thus their flow test calculations
were requested for comparison. As there were several instances of incomplete or inconsistent data
provided, some independent sample testing was completed for comparison as well. According to the
concerns of Schweitzer Fire, while the 200,000 gallon water storage system in use by SBW should be
more than adequate for being able to provide the mandated 1000 gallons per minute (gpm) to be
sustained for 2 hours, the current strictly gravity-fed set up and state of repair of equipment proves that
actual delivery of this flow standard to be unachievable.
In data provided from SBW and SFD, the reported static pressures are in agreement, being within 1% of
each data set. However, the figures reported for flow rate and the residual pipe pressure vary
significantly, with SBW reporting flow rates on average of 20% higher than that as calculated by SFD.
Unfortunately, as SBW does not report any of their findings for flow pressure, their calculations to find
the flow rate cannot be replicated, thus it is impossible to verify their accuracy in reporting the flow
rates at 20% higher on average. Additionally, it should be recognized that even with the 20% higher
numbers, SBW's calculated flow rates fall well below the International Fire Code's (IFC) expectations of
1000 gallons per minute to be sustained continuously for 2hours.
When testing flow rates, it is the practice of SFD to test not on the initial burst from the hydrant, but
rather to wait a few moments so as to obtain calculations that are based on the standard even flow. If
SBW had taken their test number nearer to the burst upon opening, this could be a factor which led to
their numbers being documented significantly higher. This theory on the discrepancy was first observed
during an independent test of the hydrant located on Stella Lane. Upon being fully opened, the Stella
Lane hydrant had

an initial test in excess of 1090 gallons per minute (gpm), a figure only 3% different

than that as reported by SBW. However, this flow could not be maintained and within minutes, when
the flow equalized, the reading had fallen sharply to 750 gpm.
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Advantageously, unlike strictly residential systems which have typically smaller pipe sizes, the vast
majority of the piping in use in the SBW system is already currently at standard 6 inch diameter water
mains. Most counties in the nation list 6 inch water mains as the minimal requirement for hydrant
installations as this size will carry the mandated 1000 gpm flow easily. Additionally, the hydrant at Ullr
Rd has been agreed by both parties to be providing sufficient approximate flow rates for the required
2hours in the event of an emergency. This is a great indicator that the SBW system will be capable of
producing what is expected of it,

so long as the basic necessary modifications, modest repairs and

upgrades are responsibly undertaken.

One potential solution to provide adequate flow is to decrease system obstructions and redundancies by
linking existing pipe networks to balance the pressure between hydrants. Additionally, maintaining
sufficient pressure to hydrants while effectively utilizing and installing pressure reducing valves to
residential customers, so as to maintain an appropriate service pressure, would ensure an increase in
overall efficiency and fire flow rates . While taking cost into consideration is important, the main concern
is and should be to rectify and optimize a system which is failing mandated standards in order to best
provide for and protect the Schweitzer Mountain community.
Regardless of the significant discrepancies between the sets of testing done by the different parties,
overall the SBW system in its current state has been shoWn to be inadequate. It should be noted that
upon completion of necessary modest updates, which have already been paid for by customers, the
system is inherently capable of meeting requirements. Having only one hydrant in the entire system that
can be verified to be sufficient according to the standards set .in place by the IFC, which has been
adopted by the State of Idaho as law to be enforced by the fire officials for the safety of the public is
unacceptable and deeply concerning. The Schweitzer community deserves proper protections to be put
into place for in the event of an emergency.

Erik B lllum
BSME
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Case No. CV-2015-434 Attachment 15
Jean Jewell
From:

Sent:
To:
Cc:
Subject:

db1250@yahoo.com
Thursday, August 20, 2015 4:40 PM
Beverfy Barker; Jean Jewell; Gene Fadness
db1250@yahoo.com
Case Comment Form: Richard Baroni

Name: Richard Baroni
Case Number: SCH-W-15-01
Email: db1250@yahoo.com
Telephone:
Address: 231 Carr Creek Road
Sandpoint Idaho, 83864
Name of Utility Company: Schweizer Basin Water Company Acknowledge public record: False
Comment: In the past I lived as a full time resident at Schweitzer, and my water service was
provided by Schweitzer Basin Water Company. During my time using the system, approximately 6
years, the service was adequate in terms of domestic use.
Recently, I have again hooked up to the system, and it has been brought to my attention that
the current water system may not have water flows at some hydrants to be able to provide
adequate fire protection from the water provided by these hydrants.
As a resident hooked up to this system, if there is not adequate water flows at various
hydrants to provide expected and required protection in the event of a fire, it should be
made known to the users of the system.
From a common sense standpoint, most reasonable people assume that if there is a fire hydrant
in their location, it will provide adequate water for fire protection. If this isn't the
case, it should be either corrected pursuant to the law, or at least made public.

Unique Identifier: 208.81.157.18
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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IN THE DISTRJCT COURT OF THE FIRST JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,

SCHWEITZER FIRE DISTRJCT,

PETITIONER'S MEMORANDUM OF
COSTS; AND, AFFIDAVIT OF
ATTORNEY'S FEES AND EXPENSES

Res ondent.
A. MEMORANDUM OF COSTS
Petitioner, Schweitzer Basin Water Company, through counsel, Steve Smith,
pursuant to I.R.C.P. 54(d)(1), itemizes to the Court the following costs claimed in the
above-entitled action:
Clerk's filing fee, pursuant to I.R.C.P. 54(d)(1)(C)(1):

$221.00

Total costs, plus discretionary costs, pursuant to I.R.C.P.
54(d)(1)(D), as to any expenses claimed by the petitioner
but not awarded under Idaho Code §12-117, and any
damages claimed by petitioner but not awarded under
Idaho Code §7-312

$221.00

B. AFFIDAVIT OF ATTORNEY'S FEES AND EXPENSES
The petitioner itemizes to the Court the following fees and expenses incurred in the
PETITIONER'S MEMORANDUM OF COSTS;
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Attorney for Petitioner

VS.

I

above-entitled action:
Attorney's fees, having their basis in Idaho Code §12-117

$32,476.05

Expenses having their basis in Idaho Code §12-117

.$,_4 0,03425

Total attorney's fees and expenses

$72,510.30

STATE OF IDAHO )
ss
County of Bonner

)

STEVE SMITH, having first duly sworn, states as follows:
1.

I am the attorney for the petitioner, and your undersigned affiant.

2. I am over the age of 18 years, the facts stated herein are of my own personal
knowledge and I would be competent to testify to those facts.
3. As attorney for petitioner, I am better informed as to the items charged in the
foregoing memorandum, and this affidavit, than the petitioner.
4. To the best of my knowledge and belief, the foregoing items of costs and
disbursements in this action are correct and are in compliance with I.R.C.P. Rule 54(d)(1).
5. The attorney's fees stated in this affidavit are in an amount commensurate with
the prevailing charges for like work.
6. The attorney's fees are reasonable, in the opinion of the undersigned, for the
time, labor and skill required for preparation and presentation of the above matter to the
Court, computed as set forth in the billing history for my work in this case, which is
attached as Addendum 1 and adopted by reference pursuant to I.R.C.P. 1o(c).
7. The attorney's fees incurred are in the amount as set forth above, and have their
basis in Idaho Code §12-117.

PETITIONER'S MEMORANDUM OF COSTS;
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8. The expenses incurred by the petitioner in this case are in the amount as set
forth above, and are computed as set forth in the Affidavit of Mel Bailey in Support of
Award of Petitioner's Expenses or Damages.
9. The expenses that the petitioner has requested be reimbursed to petitioner by
the respondent are reasonable as required by Idaho Code §12-117(1).
10.

There will be additional costs, fees and expenses that will be incurred until the

time of the entry of the final judgment and issuance of peremptory writ of prohibition, to
be subsequently set forth in a petitioner's supplemental affidavit.
DATED: February

3

,2016.

~~

Steve Smith, AttorneyforPeloner,
Schweitzer Basin Water Company

SUBSCRJBED AND SWORN to before me, a notary public, on this .§-rtd day of
February,

2016.

PETITIONER'S MEMORANDUM OF COSTS;
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CERTIFICATE OF SERVICE
I hereby certify that on this 1/!-Raay of February, 2016, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

___ U.S. Mail
Hand Delivered
/
___ Overnight Mail
___ Telecopy (Fax)

PETITIONER'S MEMORANDUM OF COSTS;
232AND, AFFIDAVIT OF ATTORNEY'S FEES
AND EXPENSES - 4

ADDENDUM1
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STEPHEN F. SMITH
Attorney At Law, Chartered
PO Box C
Sandpoint, ID 83864

Invoice submitted to:
Schweitzer Basin Water Company
Mel Bailey and Marsha Bell
P.O. Box 772
Sagle, ID 83860

February 04, 2016

Professional Services:

Hrs/Rate

Amount

0.80
$225 .00/hr

$180 .00

7/2/2013 Review of letter from Schweitzer Fire District. Office conference with
clients. Calendaring of deadline to request hearing. Telephone call to
attorney Marshall.

0.90
$225.00/hr

$202 .50

7/8/2013 Telephone call from attorney Marshall.

0.30
$225 .00/hr

$67.50

2.00
$225.00/hr

$450.00

1.10

$247.50

6/25/2013 Office conference with client.

Review of documents from client.

7/10/2013 Review of e-mail from attorney Marshall. Telephone conference with
clients . Review of Notice of Violations. Legal research re: fire chiefs
authority. Rough draft of e-mail to attorney Marshall and engagement letter
to clients.
7/11/2013 Review of e-mail from , and office conference with, clients.
from DEQ and Schweitzer Fire-Rescue District.

Review of letters

$225.00/hr
0.80
$225 .00/hr

$180 .00

0.30
$225.00/hr

$67.50

7/17/2013 Office conference with, and rough draft of letter to, clients.

0.50
$225.00/hr

$112.50

7/18/2013 Review and revision of draft documents.

0.10
$225.00/hr

$22 .50

7/22/2013 Telephone call to attorney Marshall.

0.10
$225.00/hr

$22.50

0.10
$225.00/hr

$22 .50

7/15/2013 Review and revision of draft documents.

Telephone call from client.

7/16/2013 Review of fax, and telephone call, from client.
revised documents.

Review and final revision of

4/7/2014 Telephone call from attorney Marshall.
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Hrs/Rate

Amount

5/5/2014 Telephone call from , and office conference with, attorney Marshall. Review
of letter from attorney Marshall and Ordered Demand ing Repair and
Remedy of Deficiencies in Water System. Review of IDAPA regarding
requests for contested hearing. Telephone calls, and dictation and review
of letter, to clients.

1.10
$225 .00/hr

$247.50

5/6/2014 Telephone call from client.

0.40
$225 .00/hr

$90.00

0.40
$225 .00/hr

$90.00

5/13/2014 Rough draft of fax to attorney Marshall and e-mail to clients. Review of
information from client. Telephone call to attorney Marshall.

0.40
$225.00/hr

$90.00

5/16/2014 Review and revision of draft documents.

0.10
$225.00/hr

$22.50

5/19/2014 Telephone call from clients.

0.30
$225.00/hr

$67.50

5/23/2014 Review of information from clients.

0.00NO CHARGE
$225 .00/hr

5/27/2014 Review of status of Order For Remedy from Schweitzer Fire District.
Telephone call to attorney Marshall. Preparation of drafting notes for
response to order for remedy. Legal research re: procedural requirements
for notice of request for contested hearing. Legal research re: IDAPA
provisions. Legal research re: international fire code requirements.

1.60
$225.00/hr

$360.00

5/28/2014 Rough draft of Response to Order For Remedy and Request For Contested
Hearing, letter and fax to attorney Marshall and two e-mails to clients.
Review and revision of draft documents.

1.70
$225.00/hr

$382 .50

5/29/2014 Review of e-mail from client. Final review and revision of revised
documents. Review of information from client. Review of fax and e-mail
from attorney Marshall. Telephone call to State Fire Marshal. Review of
alternative claims for relief against Schweitzer Fire District.

0.70
$225 .00/hr

$157.50

5/30/2014 Emailing of documents to clients.

0.10
$113 .00/hr

$11.30

Review of status of Schweitzer Fire District order response . Telephone call
to, telephone call from , clients. Return call to State Fire Marshal.
Telephone conference with clients. Review and revis ion of draft documents.
Rough draft of e-mails to State Fire Marshal and clients. Review of e-mail
from clients.

1.70
$225 .00/hr

$382 .50

6/2/2014 Telephone call from, and office conference with , clients . Review and
revision of draft documents. Telephone call from clients. Continued review
and revision of revised documents.

1.50
$225 .00/hr

$337 .50

Office conference with clients.

5/7/2014 Review of e-mail from clients. Review of letter and documents from DEQ.
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Hrs/Rate

Amount

6/3/2014 Review of status of response. Telephone conference with, and telephone
call from, clients. Review and revision of revised documents. Review of
information from client. Continued review and revision of draft documents.

0.60
$225.00/hr

$135 .00

6/4/2014 Final review and revision of revised documents. Completion of preparation
of documents for filing and service.

0.10
$225.00/hr

$22 .50

7/22/2014 Review of Notice from Schweitzer Fire District. Review of IDAPA
concerning procedural alternatives, including requests for continuance.
Telephone conference with clients. Preparation and sending of e-mail and
copies to client.

1.20
$225.00/hr

$270.00

7/23/2014 Telephone call from attorney Marshall. Review of Idaho Fire Code. Rough
draft of Motion For Continuance of Hearing , letter and fax to attorney
Marshall and e-mail to clients. Telephone call to clients.

1.40
$225.00/hr

$315.00

7/24/2014 Telephone call from client.

0.60
$225.00/hr

$135 .00

0.10
$113.00/hr

$11.30

0.10
$225.00/hr

$22 .50

0.10
$113.00/hr

$11 .30

7/30/2014 Contact from client.

0.10
$113.00/hr

$11 .30

7/31/2014 Telephone call to attorney Marshall.

0.10
$225 .00/hr

$22 .50

8/6/2014 Telephone call from attorney Marshall. Telephone call to clients.

0.30
$225.00/hr

$67 .50

8/7/2014 Telephone call from client.

0.30
$225 .00/hr

$67.50

8/8/2014 Telephone call to attorney Marshall's office .

0.10
$225 .00/hr

$22.50

0.10
$113.00/hr

$1 1. 30

0.10
$225.00/hr

$22 .50

0.10
$225 .00/hr

$22 .50

Review and rev ision of draft documents.

Contact with attorney Marshall's office to confirm receipt of fax.

7/25/2014 Review of status of hearing .

Contact with attorney Marshall's office.

8/14/2014 Contacts from attorney Marshall's office.

Telephone call to attorney Marshall.

8/19/2014 Review of information from attorney Marshall's office.
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Hrs/Rate

Amount

8/20/2014 Contact from attorney Marshall's office.

0.10
$113.00/hr

$11 .30

8/21/2014 Contacts to attorney Marshall's office and clients. Contact from client.
Contact with attorney Marshall's office.

0.20
$113 .00/hr

$22 .60

8/26/2014 Review of e-mails from, and telephone call to, clients.

0.30
$225.00/hr

$67.50

8/27/2014 Review of information from, and office conference with, clients.

0.30
$225 .00/hr

$67.50

8/28/2014 Office conference with clients, attorney Marshall, Gene Lowe and Chief
Newton.

1.90
$225.00/hr

$427.50

9/3/2014 Review of e-mail from client.

0.10
$225.00/hr

$22.50

9/4/2014 Review of information from attorney Marshall's office.

0.10
$225.00/hr

$22.50

9/8/2014 Telephone conference with clients.

0.10
$225.00/hr

$22 .50

0.20
$225.00/hr

$45.00

0.10
$225.00/hr

$22 .50

0.10
$113.00/hr

$11.30

0.10
$225.00/hr

$22.50

0.20
$225.00/hr

$45.00

0.20
$113.00/hr

$22.60

0.60
$113 .00/hr

$67.80

0.30
$225.00/hr

$67.50

1.00
$225.00/hr

$225.00

9/11/2014 Review of hydrant flow documents from clients.

10/17/2014 Review of e-mail and letter from attorney Marshall.

Preparation and sending of e-mail to clients.

10/20/2014 Review of e-mail from clients.

10/27/2014 Telephone call, and review of e-mail, from Mark Larson.
from clients.

Review of e-mail

Researching of legal counsel requested by clients.

10/28/2014 Continued research of legal counsel as requested by clients.

Dictation and review of e-mail to clients.

10/29/2014 Telephone call, and review of e-mail and draft letter, from clients. Office
conference with clients. Rough draft of e-mails to attorney Marshall and
clients.
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Hrs/Rate

Amount

0.10
$113 .00/hr

$11 .30

0.20
$225 .00/hr

$45.00

11/11/2014 Review of information from, and return call to, clients.

0.10
$225.00/hr

$22 .50

11/12/2014 Return call to, and telephone call from, attorney Bromley.

0.40
$225.00/hr

$90.00

11/14/2014 Telephone call to attorney Bromley.

0.10
$225.00/hr

$22.50

0.10
$225.00/hr

$22.50

0.10
$113.00/hr

$11.30

3/9/2015 Review of status of negotiations with Schweitzer Fire District. Review of
e-mails from clients and Mark Larson . Telephone conference with clients.

0.50
$225 .00/hr

$112.50

3/10/2015 Telephone call, and review of e-mail, from client. Telephone calls to, and
from , attorney Bromley. Telephone calls to, and from, attorney Marshall's
office. Review of prior Motion For Continuance of Hearing. Telephone call
from clients. Telephone calls to, and from, attorney Marshall. Telephone
conference with clients. Review of e-mail from attorney Bromley.

1.60
$225.00/hr

$360.00

3/12/2015 Telephone call to attorney Marshall.

0.10
$225.00/hr

$22.50

3/13/2015 Telephone calls to attorney Marshall. Review of status of negotiations.
Telephone calls to, and from, clients. Dictation and review of letter and fax
to attorney Marshall and e-mail to clients.

1.60
$225.00/hr

$360 .00

3/16/2015 Telephone call from client. Telephone calls to attorney Marshall.
Telephone conference with prosecuting attorney. Telephone call from
attorney Marshall.

0.60
$225.00/hr

$135.00

3/17/2015 Telephone call to, and review of e-mail from, attorney Marshall. Telephone
calls to clients. Rough draft of Motion For Continuance of Hearing,
Certification in Support of Motion For Continuance of Hearing, letter to
hearing committee, joint e-mail to Barry Flener and Dick Baroni, e-mail to
clients, and fax to attorney Marshall.

1.00
$225.00/hr

$225.00

3/18/2015 Preparation and sending of e-mails to committee members and attorney
Marshall.

0.10
$113.00/hr

$11 .30

10/30/2014 Contact from clients.

Review of e-mail from clients. Review and revision of draft documents.
Preparation of attachments for letter to attorney Marshall.

3/6/2015 Review and calendaring of Notice of Hearing.

Preparation and sending of e-mail to clients.
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Amount

3/18/2015 Telephone call from clients. Review and revision of draft documents.
Review of e-mail from attorney Marshall. Review of e-mail from attorney
Bromley. Review of Order to Repair. Rough draft of Motion to Dismiss
Order to Repair and Quash Notice of Contested Case Hearing. Return call
to client. Telephone call from clients.

2.30
$225 .00/hr

$517.50

3/19/2015 Review of Idaho Rules of Administrative Procedure of the Attorney General.
Office conference with clients. Review of e-mail from Bob Webber.
Telephone call from attorney Robnett. Preparation of drafting notes for Writ
pleadings. Rough draft of Petition For Writ of Prohibition , Summons, letter
to Bonner County clerk's office, Order For Issuance of Alternative Writ of
Prohibition , Alternative Writ of Prohibition , and Affidavit in Support of
Petition For Writ of Prohibition . Review of e-mail and Objection to Motion
to Continue. Telephone conference with, and review of e-mail from,
clients. Telephone calls to district court secretary, deputy clerk, law clerk
and court reporter. Review and revision of draft Motion to Dismiss and
Quash Notice of Hearing. Rough draft of joint e-mail to hearing committee
members Webber, Flener and Baroni, letter to committee member Bopp,
fax to attorney Marshall and e-mail to clients. Continued review and
revision of draft documents. Meeting with clients and son . Continued
review and revision of draft documents. Meeting with deputy clerk to
hand-deliver writ pleadings for filing. Telephone conference with Judge
Buchanan's assistant.

8.20
$225 .00/hr

$1,845.00

3/20/2015 Telephone call from Judge Buchanan's law clerk. Telephone conferences
with clients and attorney Marshall. Preparation of documents for service on
attorney Marshall. Office conferences attorney Marshall. Return call to
clients .

1.40
$225 .00/hr

$315 .00

3/23/2015 Telephone call from clients .

0.60
$225.00/hr

$135.00

3/24/2015 Preparation for show cause hearing. Office conference with clients. Legal
research re: intervention of right. Telephone call, and dictation and review,
of e-mail to attorney Bromley. Dictation and review of e-mail to clients.
Review and revision of draft documents. Calendaring of final preparation for
show cause hearing. Review of motion to dismiss. Preparation of
argument for motion to dismiss at show cause hearing. Review of e-mail,
and telephone call, from attorney Bromley. Continued preparation for show
cause hearing and preparation of defense to motion to dismiss.

4.30
$225 .00/hr

$967.50

3/25/2015 Office conference with clients. Appearance at show cause hearing .
Meeting with clients and attorney Marshall. Office conference with clients.
Calendaring of trial setting . Initiation of obtaining of transcript of judge's
decision .

3.00
$225.00/hr

$675 .00

0.10

$11.30

3/26/2015 Contact with Judge Buchanan's office.

$113.00/hr
3/31/2015 Review of documents from clients.

0.20
$225.00/hr
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Hrs/Rate

Amount

0.10
$113.00/hr

$11 .30

0.10
$225 .00/hr

$22 .50

0.40
$225.00/hr

$90.00

0.20
$113 .00/hr

$22.60

0.20
$113.00/hr

$22.60

4/13/2015 Review and revision of draft documents.

0.10
$225.00/hr

$22 .50

4/15/2015 Pick up of transcript of judge's ruling . Review of Motion to Disqualify
Without Cause. Legal research in judicial repository and regarding IRCP
40(d)(1 ).

0.50
$225.00/hr

$112 .50

4/2/2015 Contacts to, and from, Judge Buchanan's office.

Review of status of transcript of court hearing.

4/6/2015 Review of Order Setting Trial and Pretrial Order. Dictation and review of
letter to Angela Marshall and e-mail to clients.
Contacts from court reporter.

4/9/2015 Review of e-mails from clients.

Contact from clients.

0.O0NO CHARGE
$225.00/hr

4/16/2015 Review of judicial repository re: disqualification . Preparation of case
timeline for review of motion to disqualify. Review of district court
transcript. Rough draft of e-mail to clients. Legal research re: alternatives
to vacate disqualification order.

0.80
$225.00/hr

$180.00

4/21/2015 Review and revision of draft document.

Review of information from client.

0.10
$225.00/hr

$22.50

4/30/2015 Review of Disqualification, Order of Reassignment and letter from attorney
Marshall. Dictation and review of e-mail to clients. Review of Order
Rescinding Disqualification . Office conference with clients.

0.90
$225.00/hr

$202 .50

5/1/2015 Review of Order Reassigning District Judge. Telephone call from clients .
Telephone call to attorney Marshall. Dictation and review of e-mails to
attorney Marshall and clients.

0.60
$225 .00/hr

$135 .00

5/5/2015 Review of e-mail from clients.

0.10
$225 .00/hr

$22 .50

5/6/2015 Review and revision of draft document. Telephone call to attorney Marshall.

0.30
$225 .00/hr

$67.50

5/8/2015 Telephone conferences with Judge Verby and attorney Marshall.
Preparation of mediation calendar. Dictation and review of e-mails to Judge
Verby, attorney Marshall and clients.

0.70
$225.00/hr

$157 .50
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Hrs/Rate

Amoun t

0.40
$225.00/hr

$90.00

0.60
$225.00/hr

$135 .00

5/20/2015 Office conference with clients. Review of public records request response
from fire chief. Review of Idaho Public Records Act. Rough draft of letter
and e-mail to attorney Marshall and e-mails to clients. Rough draft of
Stipulation and Motion For Order Vacating and Continuing Trial, and Order
Vacating and Continuing Trial. Review and revision of draft documents.

1.90
$225.00/hr

$427.50

5/26/2015 Review of e-mails from mediator and attorney Marshall. Return call to
client. Dictation and review of e-mails to mediator, attorney Marshall and
clients. Telephone calls from clients.

1.00
$225.00/hr

$225.00

5/29/2015 Review of e-mail from mediator.

0.10
$225.00/hr

$22.50

0.10
$113.00/hr

$11.30

6/1/2015 Telephone conference with clients.

0.40
$225.00/hr

$90.00

6/3/2015 Review and continued rough draft of Confidential Pre-Mediation Position
Paper.

1.90
$225.00/hr

$427.50

6/4/2015 Review and revision of draft documents. Calendaring of response milestone
for timely submission of position paper to mediator.

1.10
$225.00/hr

$247.50

6/5/2015 Review of e-mails from clients and mediator. Contact with mediator.
Telephone call from clients. Rough draft of revisions to Confidential
Pre-Mediation Position Paper and second e-mail to clients. Review and
revision of draft documents.

1.50
$225.00/hr

$337.50

6/8/2015 Final review and revision of revised documents.

0.30
$225.00/hr

$67.50

6/10/2015 Contact from client.

0.10
$113.00/hr

$11.30

6/11/2015 Preparation of motion and order for telephonic appearance at hearing.

0.30
$225.00/hr

$67.50

6/12/2015 Telephone call from clients. Review of radio program recording from
clients. Preparation of file for mediation

0.80
$225.00/hr

$180.00

6/15/2015 Review of e-mail from mediator. Attendance at initial joint mediation
caucus. Meeting with clients. Meeting with mediator and clients during
private caucuses.

7.60
$225.00/hr

$1,710.00

5/14/2015 Review of e-mail from client. Review of information from mediator.
Telephone calls to attorney Marshall and mediator.
5/19/2015 Review of e-mails from client and mediator.
to clients and attorney Marshall.

Dictation and review of e-mails

Preparation and sending of e-mail to mediator.
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Hrs/Rate

Amount

0.10
$225.00/hr

$22.50

0.20
$113.00/hr

$22.60

0.20
$225.00/hr

$45.00

0.10
$113.00/hr

$11.30

6/19/2015 Telephone conference with clients. Telephonic appearance at scheduling
conference.

0.60
$225.00/hr

$135.00

6/23/2015 Telephone call from mediator.

0.20
$225 .00/hr

$45.00

6/29/2015 Review of information from mediator.

0.10
$225 .00/hr

$22 .50

7/1/2015 Review of information from mediator.

0.10
$225.00/hr

$22.50

7/6/2015 Telephone call from mediator.

0.30
$225.00/hr

$67.50

0.50
$225.00/hr

$112.50

0.10
$225.00/hr

$22.50

7/20/2015 Telephone call from clients.

0.10
$225.00/hr

$22.50

7/28/2015 Review of information from mediator.

0.10
$225.00/hr

$22.50

7/30/2015 Telephone call from, sending of text to, and receiving text from, mediator.
Calendaring of conference call.

0.30
$225 .00/hr

$67 .50

7/31/2015 Review of text from attorney Marshall canceling conference call with
mediator.

0.10
$225 .00/hr

$22 .50

0.20
$225.00/hr

$45.00

0.10
$113 .00/hr

$11 .30

6/17/2015 Review and revision of draft documents. Calendaring of review milestone .

Hand delivery of document Bonner County clerk's office.

6/18/2015 Review of status of scheduling conference.
scheduling conference.

Review of information re:

Contact with Judge Buchanan's secretary.

7/13/2015 Return call to, and telephone call from, mediator. Review of Statement
from mediator. Dictation and review of e-mail to clients.
7/17/2015 Review of information from mediator.

Return call to clients.

8/4/2015 Review of e-mail from attorney Marshall.

Preparation and sending of e-mail to clients.
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0.10
$113 .00/hr

$11 .30

0.20
$225.00/hr

$45.00

8/18/2015 Telephone call from, and office conference with, clients .

0.50
$225 .00/hr

$112.50

8/20/2015 Return call to mediator. Review of e-mails from client. Rough draft of
letter, fax and e-mail to attorney Marshall and two e-mails to clients.

0.80
$225.00/hr

$180 .00

8/21/2015 Review and revision of draft documents.

0.40
$225.00/hr

$90 .00

8/24/2015 Review of e-mail from client.

Review and revision of revised documents.

0.10
$225.00/hr

$22.50

8/25/2015 Telephone conference with clients . Rough draft of Petitioner's Brief in
Opposition to Respondent's Motion to Dismiss, Affidavit in Opposition to
Respondent's Motion to Dismiss, letter to Bonner County clerk's office, fax
to attorney Marshall and e-mails to clients.

2.00
$225.00/hr

$450.00

9/24/2015 Review of fax and letter from attorney Marshall. Review and calendaring of
1.60
Motion to Dismiss and Notice of Hearing. Return call to mediator. Review
$225.00/hr
of procedural status of case. Legal research re: defenses to motion to
dismiss.

$360.00

8/17/2015 Preparation and sending of e-mail to clients.

Review of e-mail from client and letter from attorney Marshall.
and review of e-mail to clients.

Dictation

9/28/2015 Telephone call from client.

0.10
$225.00/hr

$22.50

9/29/2015 Review of e-mail from client. Review and revision of draft documents in
opposition to motion to dismiss.

1.10
$225.00/hr

$247.50

9/30/2015 Review of DEQ letter from clients. Review of e-mails from clients. Review
and revision of affidavit. Preparation of documents for filing and service.
Hand delivery of letter and documents to attorney Marshall's office and filing
with Bonner County clerk's office.

1.90
$225.00/hr

$427 .50

Contacts with clients for DEQ letters for affidavit. Contact with attorney
Marshall's office. Contact with clients. Revision of Affidavit.
Contact with
attorney Marshall's office.

1.20
$113 .00/hr

$135.60

10/2/2015 Office conference with clients.

1.00
$225.00/hr

$225.00

10/6/2015 Contact from attorney Marshall's office.

0.10
$113.00/hr

$11 .30

0.30
$225.00/hr

$67.50

Review of status of hearing . Review of judicial repository for status of
hearing. Review of alternatives for rescheduled hearing and motion for
summary judgment. Telephone call to clients.
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1.10
$225.00/hr

$247.50

10/13/2015 Rough draft of Statement, and Notice of Hearing of Petitioner's Motion,
Affidavit of Mark Larson , Affidavit of Anna Moody, and e-mail to clients.

1.20
$225.00/hr

$270.00

10/20/2015 Review and revision of draft documents.

0.70
$225 .00/hr

$157.50

10/26/2015 Review of e-mail from client.

0.10
$225 .00/hr

$22.50

10/28/2015 Review of e-mail from client.

0.10
$225.00/hr

$22.50

10/30/2015 Review of e-mail from client.

0.10
$225 .00/hr

$22.50

11/4/2015 Telephone call from DAG Courtney. Review and calendaring of Notice of
Hearing . Review of e-mail from client.

0.20
$225.00/hr

$45.00

11/5/2015 Review and revision of Larson affidavit. Rough draft of public records
request to DEQ , e-mail to DAG Courtney, revision of affidavit of Mel Bailey,
e-mail to clients , revised affidavit and e-mail for Anna Moody.

1.20
$225.00/hr

$270 .00

11/6/2015 Contact with DEQ .

0.10
$113 .00/hr

$11.30

11/9/2015 Office conference with clients.

0.40
$225.00/hr

$90.00

11/12/2015 Review of information from DEQ and beginning preparation of revised
records request.

0.10
$225 .00/hr

$22.50

11/13/2015 Submission of public records request to DEQ.

0.10
$113 .00/hr

$11 .30

11/18/2015 Telephone call from DAG Courtney. Review and calendaring of amended
Notice of Hearing and Motion to Dismiss and Notice of Hearing. Beginning
rough draft of Brief Supporting Petitioner's Motion, Affidavit of Mel Bailey,
letters to clerk and attorney Marshall, and e-mails to clients. Preparation
of drafting notes for affidavit of Mel Bailey. Legal research re: exhaustion of
administrative remedies and attorney's fees .

2.80
$225 .00/hr

$630 .00

0.10
$113.00/hr

$11.30

4.30
$225 .00/hr

$967.50

10/9/2015 Office conference with clients.

Locating of letters for affidavits.

11/19/2015 Continued rough draft of brief, Affidavit of Mel Bailey, revised DEQ affidavit,
and amended petition for writ of prohibition . Legal research re: attorney's
fees and damages, estoppel, and exhaustion of administrative remedies.
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11/20/2015 Review and revision of draft documents. Telephone calls to clients. Review
3.90
of e-mails from DAG Courtney and Anna Moody. Telephone call from
$225.00/hr
clients. Continued review and revision of draft documents. Office
conference with clients. Continued review and revision of draft documents.
Legal research re: status of fire protection district. Continued review and
revision of draft documents.

$877 .50

Contacts to, and from , Judge Buchanan's secretary for scheduling of
hearing. Preparation and sending of e-mail to clients .

0.40
$113 .00/hr

$45.20

1.90
$225 .00/hr

$427.50

0.40
$113 .00/hr

$45 .20

11/24/2015 Review of e-mail from client. Review and revision of draft documents.
Telephone conference with client. Dictation and review of e-mails to Mark
Larson and clients. Review of e-mail from clients. Continued review and
revision of draft documents.

3.40
$225 .00/hr

$765.00

11/25/2015 Review of e-mail and affidavit from Mark Larson . Beginning review and
revision of revised documents. Office conference with clients. Review of
e-mail from attorney Marshall. Telephone call from Mark Larson.
Preparation of documents for filing and service. Meeting with attorney
Marshall's assistant.

1.70
$225.00/hr

$382.50

Contact with attorney Marshall's office re: service of process. Contact with
Judge's secretary, and review of judicial repository re : status of motion to
dismiss. Hand delivery of pleadings to Bonner County clerk's office for
filing .

0.30
$113 .00/hr

$33.90

12/3/2015 Review of Schweitzer Fire District's Response to Petition and note from
attorney Marshall.

0.20
$225.00/hr

$45.00

12/7/2015 Review of Response to Petition For Writ of Prohibition and Amended
Petition For Writ of Prohibition . Preparation of notes for hearing. Office
conference with clients .

3.10
$225 .00/hr

$697.50

1.10

$247.50

11/23/2015 Review of e-mails from Mark Larson and clients. Dictation and review of
e-mail to clients. Telephone conference with deputy attorney general
Courtney. Review of information from clients. Continued review and
revision of draft documents. Calendaring of deadlines for filing and serving
motion pleadings. Telephone call from deputy attorney general Courtney.
Review of Idaho Rules for public drinking water systems.
Contacts to, and from, and review of e-mail from , attorney Marshall.
Contact with Judge Buchanan's secretary.

12/9/2015 Meeting with clients . Appearance at hearing.

Second meeting with clients .

$225 .00/hr
12/17/2015 Review of hearing bias information from clients, and Order Denying
Respondent's Motion to Dismiss. Dictation and review of e-mail to clients.

0.60
$225 .00/hr

12/23/2015 Review of e-mail from clients.

0.00NO CHARGE
$225.00/hr
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0.20
$225.00/hr

$45.00

0.40
$225.00/hr

$90.00

1/7/2016 Review of Response to Petition For Writ of Prohibition and Amended Writ
of Prohibition, Amended Response to Petition For Writ of Prohibition and
Amended Writ of Prohibition, Brief in Support of Respondent's Objection to
Petitioner's Writ of Prohibition and Motion For Hearing of Case on
Applicant's Papers, Affidavit in Support of Respondent's Objection to
Petitioner's Motion For Hearing of Case on Application's Papers, and
copies of supplemental documents. Review of information from client.

0.80
$225.00/hr

$180.00

1/8/2016 Rough draft of Petitioner's Reply to Respondent's Brief filed January 6,
2016. Office conference with clients. Review of procedural status from
Rule 74(a), et. seq., and Idaho Code §7-301 et. seq. Continued rough draft
of reply, e-mail to clients, letter to Bonner County clerk's office and fax to
attorney Marshall, and second e-mail to clients.

4.30
$225.00/hr

$967.50

2.10
$225.00/hr

$472.50

0.80
$225.00/hr

$180.00

1/13/2016 Final review and revision of revised reply documents. Preparation of
documents for filing and service. Hand-delivery of documents for service on
attorney Marshall at her office.

1.50
$225.00/hr

$337.50

1/13/2016 Faxing of documents to attorney Marshall. Hand delivery of original reply
to clerk for fling. Contact, and preparation and sending of e-mail to
attorney Marshall.

0.40
$113.00/hr

$45.20

1/14/2016 Review of e-mail from attorney Marshall.

0.10
$225.00/hr

$22.50

1/19/2016 Beginning preparation of argument for 1/20/16 hearing. Office conference
with clients. Continued preparation of argument for hearing.

1.50
$225.00/hr

$337.50

1/20/2016 Meeting with clients.

1.30
$225.00/hr

$292.50

0.30
$225.00/hr

$67.50

0.10
$113.00/hr

$11.30

12/29/2015 Review and calendaring of Notice of Hearing.
additional filing by parties.

Review of deadlines for

12/30/2015 Calendaring of milestones for hearing submissions and preparation .
Dictation and review of e-mail to clients.

1/11/2016 Review of e-mails from Mark Larsen and clients.
draft reply documents.
1/12/2016 Office conference with clients.

1/22/2016 Review of fax
office.

Review and revision of

Review and revision of draft documents.

Appearance at hearing.

Second meeting with clients.

and Memorandum Decision from Bonner County clerk's

Preparation and sending of e-mail to clients.
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1/25/2016 Review of damages and expenses alternatives. Telephone call from client.
Casemaker legal research re: Idaho Code §7-312 damages. Rough draft of
Petitioner's Memorandum of Costs and Expenses; and , Affidavit of
Attorney's Fees, Affidavit of Mel Bailey in Support of Award of Petitioner's
Expenses or Damages, Petitioner's Motion For Award of Damages , e-mail
to clients, letters to Bonner County clerk's office and attorney Marshall,
and second e-mail to clients. Computation of deadline for filing and service
of request for costs, fees , and expenses or damages. Office conference
with clients .

3.60
$225.00/hr

$810 .00

1/29/2016 Review and revision of draft documents.

1.60
$225.00/hr

$360.00

1.00
$225.00/hr

$225.00

2/2/2016 Review and revision of revised draft documents. Rough draft of e-mail to
clients. Review and revision of revised documents.

2.00
$225.00/hr

$450 .00

2/3/2016 Review of e-mail from client. Legal research re: copies of invoices. Return
call to client. Preparation of documents for signature. Final review and
revision of revised documents. Office conference with clients. Completion
of affidavits.

1.40
$225.00/hr

$315 .00

2/4/2016 Final review of documents for hand-delivery to Bonner County clerk's office
and attorney Marshall's office.

0.80
$225.00/hr

$180 .00

0.30
$113 .00/hr

$33 .90

0.50
$57 .00/hr

$28.50

147.60

$32 ,364.40

2/1/2016 Review of e-mails from clients.
conference with clients.

Review of costs incurred. Office

Hand-delivery of documents to Bonner County clerk's office for filing .

Photocopy of documents and preparation for filing with Bonner County
clerk's office and hand-delivery to Angela Marshall's office.

Total attorney's fees
Costs:

Qty/Price
5/13/2014 Fax transmittal to attorney Marshall.

6
$0.50

$3.00

5/30/2014 Long distance telephone charges.

36
$0.10

$3.60

7/24/2014 Fax transm ittal to attorney Marshall.

5
$0.50

$2 .50

3/13/2015 Fax transmittal to attorney Marshall.

3
$0.50

$1 .50
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3/19/2015 Fax transmittal to attorney Marshall.

47
$0.50

$23.50

3/20/2015 Certification Fee for Alternative Writ of Prohibition.

1
$2.00

$2.00

1
$28.00

$28.00

15
$0.50

$7.50

267
$0.15

$40.05

4/10/2015 Transcript Cost for judges comments at 4-25-15 hearing .

1/13/2016 Fax transmittal to attorney Marshall.

2/4/2016 Photocopy charges.

$111.65

Total costs

Total costs and attorney's fees
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Angela R. Marshall (#6326)
Marshall Law Office
Po Box 1133
Sandpoint, ID 83864
Ph: 208-255-7260
Fax: 888-739-6863
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,

Case No: CV-2015-434
Petitioner,
OBJECTION TO MOTION FOR
ATIORNEY'S FEES

vs.
SCHWEITZER FIRE DISTRICT,

Respondent.

COMES NOW Schweitzer Fire District, by and through Angela Marshall, attorney, and hereby
objects to an award of attorney's fees against Respondent pursuant to Idaho Code §§12-117 and 12121.

I.

THE COURT SHOULD NOT AWARD ATTORNEYS FEES BECAUSE THE AGENCY'S
ACTIONS WERE A REASONABLE INTERPRETATION OF THE INTERNATIONAL
FIRE CODE.

Idaho Code Sections 12-121 and 12-117 form the basis for an award of attorney fees against a
governmental entity. Attorney fees may be awarded under Idaho Code Section 12-121 if the court
finds the actions were defended frivolously reasonably or without foundation. In addition, Idaho
Code 12-117 provides "unless otherwise provided by statute, in any administrative or civil judicial
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proceeding involving as adverse parties a state agency, a city, a county, or other taxing district and a
person, the court shall award the prevailing party reasonable attorney's fees, witness fees and
reasonable expenses, if the court finds the party against whom the judgment is rendered acted
without some reasonable basis in fact or law."
The Court has declined to award attorney fees, despite the government's erroneous
interpretation of a statute or ordinance. In Pauette River Property Owners A soc. the Court stated
that the Valley County Board of Commissioners erroneously interpreted its ordinance, but
nevertheless "acted in a way that fairly and reasonably addressed the issue." Further, the Court
quoted from the district court's decision, which stated that the "literal language of§ 4.02.03(6) (of the
Valley County Zoning Ordinance) is unambiguous and does not need interpretation or
construction." Id. at 557, 976 P.2d at 483. The Court stated that to adopt the Board's interpretation
would require a "stretch of logic unsupported by any section [of] the Ordinance." Id Despite the
Board's erroneous interpretation of its unambiguous ordinance, the Court held "that the district court
did not err by denying the Association's request for attorney fees under I.C. § 12-117." Id. at 558, 976
P.2d at 484; see also Urrutia v. Blaine County, 134 Idaho 353,361. 2 P.3d z38, 746(2000) ("Although
the Board erred in retroactively applying the 1994 comprehensive plan to the Urrutias [sic]
subdivision application, the Board did not act without a reasonable basis in fact or law. The Board
acted in a way that fairly and reasonably addressed the district judge's instructions on remand.").
In Fischer v Citu of Ketchum, 141 Idaho 349, 109 P.3d 1091 (2005), the Supreme Court
overturned the City of Ketchum's approval of a conditional use permit, stating that the city "wholly
ignored the provision of its avalanche zone district ordinance requiring the certification by an Idaho
licensed engineer 'prior to the granting of a conditional use permit.' "Fischer, 141 Idaho at 356, 109
P.3d at 1098. The Court also stated that the city's Planning and Zoning Commission "ignored the
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plain language of the ordinance" in approving the conditional use permit application. Id. Based upon
this foundation, the Court ordered the city to pay attorney fees. See id. However, the Court found that
the "City wholly ignored the provision of its avalanche zone district ordinance requiring the
certification by an Idaho licensed engineer 'prior to the granting of a conditional use permit' " and
that the City Planning and Zoning Commission "ignored the plain language of the ordinance." Id.
This matter is distinguishable from the Fischer case in that here there is no controlling ordinance or
statute preventing the actions of the Fire District. In fact, the International Fire Code gives wide
authority to fire districts for the protection of human life and structures.
Additionally, the Court does not order attorney fees when the non-prevailing party's actions,
while erroneous, are a reasonable interpretation of an ambiguous statute. For example, in Idaho

Potato Commission v. Russet Valley Produce, 127 Idaho 654, 659-661, 904 P.2d 566, 571-573 (199.5),
the Court refused to order the Idaho Potato Commission to pay attorney fees under I.C. § 12-117 even
though the Commission's finding that Russet Valley committed two "continuing" violations of rules
regarding the use of the "Grown in Idaho" trademark on potatoes was in error. This Court held Russet
Valley's interpretation of the relevant statute was the "more reasonable interpretation." Id. at 659,
904 P.2d at 571. The Court refused to order attorney fees because the "Commission's interpretation
regarding continuing violations was a 'reasonable, but erroneous interpretation of an ambiguous
statute.'" Id. at 661, 904 P.2d at 573 (quoting Cox v. Department o{Ins .. 121 Idaho 143, 148, 823 P.2d
177, 182 (Ct. App. 1991)).
In Ralph Na11lor Farms, LLC v. Latah County. 144 Idaho 806. 172 P.3d 1081 (2007), the Court
looked at an ordinance Latah County had erroneously adopted. The Court reasoned that Latah
County's actions, while erroneous, were reasonable because provisions of Local Land Use Planning
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Act as well as Latah County's Comprehensive Plan gave the county authority over much of the same
material that was eventually deemed to be pre-empted by state law.
In the matter at hand, the fire district reasonably relied on strong case law concerning writs of
mandate/prohibition being extraordinary remedies and not to be granted lightly by courts. The court
has ruled the district lacked jurisdiction over the plaintiffs water system. Respectively, jurisdiction is
an issue which could have been addressed through the administrative process.

Stated more

succinctly, prohibition is not concerned with the question of whether or not a substantive decision
was, in fact, correct - prohibition focuses solely on the issue of whether or not the decision in question
could even be made in the first place. Complicating this somewhat is the fact that jurisdiction is
malleable and may be subject to modification, whether by way of expansion or limitation.

The

district reasonably relied on the International Fire Code. It was mentioned during the case the IFC
solely deals with buildings. Of course, this is oversimplified. The IFC deals with many elements of
the protection of life and property including the storage of flammable and hazardous materials which
can be located outside the building or structure.

Additionally an appendix of the IFC directly

addresses hydrants and fire flow. It was certainly reasonable for the district to fight this petition
given the expressed language of the IFC, lack of direct negative case law, positive case law including
the

2010

Wasden case previously cited in the briefing and the fact the petitioners had the burden of

proof showing no jurisdiction and no adequate remedy at law. Had the district simply conceded there
is no jurisdiction it essentially would be a message to the home owners of Schweitzer there is no fire
protection.
Contrary to the affidavit by Mr. Larson there has been an enormous amount of building on
Schweitzer in the past twenty years. Issues such as fire protection were addressed for the conditional
use permits, building location permits, site plans, etc. of the various developments. Schweitzer Fire
OBJECTION TO MOTION FOR ATTORNEY'S FEES
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District would have had direct input on issues such as road slopes, turn arounds, fire suppression for
all conditional use permits and subdivision plats. Petitioner's argument that the IFC applies solely to
buildings is overly narrow and in fact, not reasonable.

Further the communication between the

District and the Baileys through the years does not show a pattern of abuse of the District. It shows a
tacit acknowledgment of the company that this water system not only acted as drinking water system
but as the fire suppression system as well. Frankly, if the Baileys didn't want the system to be used for
fire suppression they shouldn't have allowed hydrants to be installed and development should not
have occurred without an alternative fire suppression network. This decision will likely be quite
shocking to property owners of Schweitzer who will now find out the Fire District can not hook up to
hydrants and fight fires as the District has no jurisdiction.
The company's argument that the system is grandfathered actually helps the District's position
that jurisdiction exists and/or the District's interpretation was reasonable. Under the IFC some small
domestic water systems may be exempt from providing fire suppression. If this is truly the company's
position, it should have been raised (and presumably would have been raised) during the
administrative hearing.
The District's argument that there was an adequate remedy at law through the administrative
process is reasonable. The Wasden case clearly holds there for a writ of prohibition to lie there must
not only be no jurisdiction but also no adequate remedy at law. Here there was an administrative
process which ultimately could have been appealed to the court through judicial review.

The

company's complaint about the procedures of the process is irrelevant for purposes of this case. Any
procedural issues could have been addressed during the process and could have then been raised on
judicial review as a due process violation. There is a bedrock principal in administrative law that all
administrative remedies must be exhausted before the courts take over.

Even if the court has
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determined jurisdiction doesn't exist and there is no need to show no adequate remedy of law, the
interpretation of the District, while flawed, was not unreasonable.
II.

THE ATTORNEYS FEES ARE UNREASONABLE BECAUSE THEY MAY ONLY BE

GRANTED FOR THIS CASE.
Attorney fees are sought commencing with a June
fees pre-date the filing of this case in

2015.

25, 2013 ,

invoice. The vast majority of the

This case is the writ of prohibition- it is not any of the

prior negotiations, hearings, etc. The petitioner simply can not bootstrap attorney fees from the past
into this litigation. If the petitioner believed the company was improperly being harassed by the fire
district, it should have filed a tort claim or a writ of prohibition a long time ago. There must be a
direct nexus between the attorney fees sought and the litigation where they are awarded.
During the pendency of this litigation fees are being requested for thousands of dollars for
communication with the DEQ and the deputy AG for the DEQ. This is irrelevant to the issue of
jurisdiction of the fire district over fire flows. The district has never been concerned with the quality
of the drinking water. No threat has ever been made by the fire district concerning water quality. The
fire district has solely confined negotiations with the company on the issue of fire flows and fire
suppression. Additionally fees are sought for the time in mediation.

Mediation costs including

attorney time and preparation should be borne by the respective parties. This is an extraordinary
amount of money being sought for one legal issue. The court doesn't have the legal authority to
essentially penalize the District for conduct outside this case. Respectfully, the District would ask the
court to see the issue through the eyes of the District. The District is charged with protecting human
life and property- the most important function of government. This system has been used for fire
suppression as well as drinking water for a long time. Hydrants were not used as drinking fountains.
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The District was simply trying to effectuate change to reach threshold requirements required under
the I.F.C. The intent was compliance and safety, not harassment.
III.

COSTS OF THE BAILEYS SHOULD NOT BE GRANTED

Similar to the attorney fees being sought, petitioner is claiming over

$40,000

in costs borne by

the client much of which predates this litigation. Additionally it is well settled law pro-se clients, even
attorneys, are not entitled to fees. See Michalk v Michalk, 148 Idaho 224 (2009). The Baileys appear
to be seeking "costs" starting in

2010

and include time spent reviewing and communicating with their

own attorney. Not only does the petitioner desire the tax payers to pay for the petitioner's attorney,
they desire the tax payers to pay for the Bailey's time with their attorney! Fees, however delineated,
must be awarded only pursuant to statutory or legal authority. This extraordinary request is not
based in law and should be denied except for the basic allowed expenses such as the filing fee.
In summary the Court should, in its discretion, deny attorney's fees and costs against
Schweitzer Fire District, as the District did not act without a reasonable basis in law and fact. The
case law including the Wasden case clearly is in favor of the District and it certainly was reasonable
for the District to fight this writ. The company's own actions throughout the years demonstrate an
implied acknowledgment that the company had jurisdiction. Further, even if the court determines the
District should not have fought this case, the court should limit the fees and costs to this case only.
There simply is no legal vehicle for the Petitioner to boot strap tens of thousands of dollars of attorney
fees and "costs" into this case. If the District was so off base in this matter Petitioner should have
pursued the matter in a tort claim.
DATED this

18th

day of February,

2016.

Ange aR. Marshall
Attorney for Schweitzer Fire
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CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was delivered this 18th day of
February,2016,to:
Steve Smith
Attorney at Law
Po Box C
Sandpoint, ID 83864

<t'!~~~~
Ange a Marshall
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03/09/2016 12:02 FAX 208 255 4325

Stephen F. Smith

Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165

STEPHEN F SMITH

-+

BONNER COUNTY

141002

STATE OF IDAHO
COUNTY OF BONNER
FIRST JUDICIAL DlSTR!CT

ZOlb MAR -9 A II: I I

CLERK

URT

Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434

Petitioner,
vs.

SCHWEITZER FIRE DISTRICT,

AFFIDAVIT OF MEL BAILEY TO
CORRECT ERRONEOUS STATEMENT
IN DISTRICT'S OBJECTION TO
MOTION FOR ATTORNEY'S FEES

Res ondent.

STATE OF IDAHO )
ss
County of Bonner

)

Mel Bailey, being first duly sworn upon oath, states as follows:
1.

I am a duly-authorized officer and agent of Schweitzer Basin Water Company

(the "Company'].
2.

The facts stated in this affidavit are of my personal knowledge, I am over the age

of 18 years, and I am competent to testify to the facts stated herein.
3. At no time, nowhere has the Company ever told the Schweitzer Fire District

(the "District") not to use the fire hydrants on the system owned by the Company for
fighting fires. Local residents, not the Company, own the fire hydrants. The Company
AFF1DAVIT OF MEL BAILEY TO CORRECT ERRONEOUS STATEMENT IN DISTRICT'S
257 FEES - 1
OBJECTION TO MOTION FOR ATTORNEY'S
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only provides water to the fire hydrants.
4. In fact, by letter dated November 1, 2013 the Company sent an "Operation and

Control of Fire Hydrants" procedure document to the District for establishing a permit
process for testing the flows from fire hydrants. (Please see Attachment 1, infra). In

this document, the Company stated that: "Water to be used for purposes other than

extinguishing fires may be withdrawn from fire hydrants only if a permit authorizing
the special use for which such water may be withdrawn shall have been issued by

SBWLLC." (Emphasis added.) No prior notification was required for the District to use
the fire hydrants for fighting fires.
5. By letter dated May 6, 2014 1 a copy of which is attached as Attachment 1, the
Idaho Department of Environmental Quality (DEQ) also sent this same procedure
directly to the District. This letter states:
"To address pressure issues when hydrants are exercised for planned
purposes, the SBWLLC developed a Policy for the Operation and Control
of Fire Hydrants in November 2014 which was sent to you November 1,
2013. A copy is enclosed with this letter."

The DEQ expressly stated that this procedure was for planned purposes, so no

permit would be required for fighting fires.
6. As stated in Attachment 1, the procedure was initiated because, in September
2013, the District tested a fire hydrant, without informing the Company, then left the

fire hydrant closed but damaged, with water running out of the bottom. The fire
hydrant had been broken by the District but the District never notified the Company. A
road foreman noticed the water running down the road and called the Company.
7. Since issuance of the Operation and Control of Fire Hydrants procedure
document, the Company has had several occasions when excessive amounts of water
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were used but the Company could never determine where the water went nor why the
usage stopped. The District has disregarded the letters from DEQ and the Company
requiring the District to obtain a permit from the Company prior to planned withdrawal
of water from fire hydrants. When there is an unaccounted for loss of water from the
Company water system, the Company owners have to determine if there is a leak or
break in the water system. The Company owners spend a significant amount of time
Joo king for a leak or break until it is determined that the fire hydrants had been
operated. In all the years of the District's existence, the Company has never been
notified prior to operation of the fire hydrants by the District.
DATED: March

8 ,2016.
MelBiey

~

SUBSCRIBED AND SWORN to before me, a notary public, on:: _ _~_ day of
March, 2016.

N:-2~£~
In and for the State f Id o
Residing at: --""~~4L~"'-----:----My commission expire :
S

I hereby certify that on this~

ay of March, 2016, I caused to be served a true

and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864

_ _ U.S.Mail
Hand Delivered
___ Overnight Mail
V::: Telecopy (Fax)

-~-

Fax No. (888) 739-6863

~LP<

-5,M~
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STATE OF IOAHO
t

·-

,•

DEPARTMENT OF'

~J/;.

ENVIRONMENTAL QUALITY

2110 froriwood Parkw;iy , Coeur d'Alene , 10 83814 (208 ) 769- 1422

C L. "Butch" Otter, Governor
Curt A. Fransen, Director

May 6, 2014
Spencer Newton
Schweitzer Fire Department
7094 Schweitzer Mt Rd
Sandpoint lP 83864
fi redistrict@msn.com
Sl.lbject:

Schweitzer Basin Water LLC 10 1090124, Distribution System Pressure and Fire flow

Dear Mr. Newton:

This letter is in response to your rc;:quest for infomiation pertaining to Schweitzer Bas in Water LLC (S8WLLC)
distribution system pressure and fire now requirements. To address pressure issues when hydrants are
exercised for planned purposes, the SBWLLC developed a Policy for the Operation and Control of Fire
Hydrants in November 2013 which was sent to you November 1, 2013 . A copy is enclosed with this letter.
Mel Bailey and Marsha Bell of the SBWLLC met with the Idaho Department of Environmental Quality (DEQ)
on November 19, 20 I 3 to discuss their water system, fire flow pressure and potential issues maintaining
minimum required pressure during hydrant flushing and fire events, ft was discussed that the c·urrent main
pressures can drop below 20 psi when fire hydrants al'e being flushed or when maintenance work is done. It is
agreed by all parties that though there may pr~ssure deficiencies when flushing the hydrants or even if there was
a fire, it is preferable to keep the hydrants in place, Also discussed was an alternative to correct the fire flow
pressure issue, which would be to remove the fire hydrants within the distribution system. However, rhis may
not be the in the best interest of the water users 011 the SBWCLLC system far protect ing life and property,
For your reference, the SBWLLC water system was built in the 1960' s prior to the first DEQ drinking water
regulations. At this Lime the water system must maintain a minimum pressur~ of20 psi in distribution, and if a.t
any time the pressure drops below 20 psi, system staff must provide public notification to water users 1 disinfect
the water system, and notify DEQ . If the SBWLl,,C plans to "substantially modify" or add new service areas,
these projects would trigger the requin:mcnt for fllaintaining a n,inimum 40 psi pressure during peak hour
demand, excluding fire flow .

It is DEQ 1s understanding that SBWLLC and Schweitzer Fire District will work together to coordinate the
hydrant flushing and work within the existing water system design to keep the pressure within the mains at or
above the minimum required pressure of 20 psi .
lf you have any fu1ther questions, you may contact the DEQ Coeur d'Alene ofticc .
Sincerely,

Je~UA,,

Jean Felker, Drinking Water Analyst
.lea11.felker@deq.idaho.gov

Enclosure
c:
Mel Bailey and Marsha Bell mb~11o_y,,,sk1@gma il. co1n
John Tindall, Engineering Manager johnJ.i.ndall(a1deg.idaho.gov
Anna Moody, Drinking Water Program Supervisor anna.moody@deq.idaho .w

Fllc 1n TR1M: 2014ACA273 l / 20 l 4ACA2605
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Schweitzer Basin Water LLC
PO Box 772 Sagle Id 83860
Schweitzer Fire Department
7094 Schweitzer Mt Rd
Sandpoint ID 83864

November 1, 2013

To: Spencer Newton, Fire Chief
To better protect our customer's health and safety and meet the requirements of DEQ
we have initiated the attached procedure for the use of fire hydrants with water supplied
by SBWLLC. Any use of fire hydrants, including use by the fire department, requires
compliance with this procedure. The procedure will also help eliminate damage to fire
hydrants, to SBWLLC water supply system, and homeowner's water systems. It will also
help SBWLLC's ongoing monitoring program to understand water usage.

In September, SBWLLC was notified by the Superintendent of the IHD that a large
amount of water was flowing down a driveway. SBWLLC responded and found water
flowing (approximately 20 gallons per minute) from below a fire hydrant owned by the
condominium. The fire department had left a phone message that they were going to
test hydrants. SBWLLC turned off the valve supplying this hydrant and the water
immediately stopped flowing. A significant problem was eliminated by the timely
notification by the IHD superintendent. The hydrant could have undermined the thrust
block, separating the hydrant from the main, causing significant property and water
main damage. This event did cause a loss of 19,000 gallons of water. lmmediately
afterwards the water company evaluated other fire hydrants and found another hydrant
close to this location with both caps off and the hydrant unattended .
The attached procedure will help eliminate problems as described above. SBWLLC is
more than willing to participate in the testing of hydrants to minimize potential damage,
protect the system and public from health hazards and assure the correct operation of
the hydrants.
Please start using this procedure immediately. Please respond to SBWLLC on how you
are going to implement this procedure; we are available to help with this
implementation.

Mel Bailey, Owner
Schweitzer Basin Water LLC

Cc: Mountain Utility Company
DEQ, Jean Felkirk
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Schweitzer Basin Water LLC
PO Box 772 Sagle ID 83869
208-610-2318
Operation and Control of Fire Hydrants
Policy for Operation of Fire Hydrants with water provided from
Schweitzer Basin Water LLC (SBWLLC).
This policy is in place to safeguard SBWLLC drinking water supply and
customers from contamination along with protecting the water supply
infrastructure, water mains and customer's fire hydrants, plumbing and
appliances, from damage due to the improper operation of fire
hydrants.
Water to be used for purposes other than extinguishing fires may be
withdrawn from fire hydrants only if a permit authorizing the special
use for which such water may be withdrawn shall have been issued by
SBWLLC. Permits shall be valid only during the dates specified therein
and shall be returned to SBWLLC when the work is completed or the
permit has expired.

Requirements for operation of fire hydrants that SBWLLC provides

water for:
1.

2.
3,
4.

Permits must be requested a minimum of 3 working days prior
to operation of the hydrant. Permits will not be approved
during the winter months, during holidays; or when
maintenance work is to be performed on the water system,
Permits shall be issued for each fire hydrant used and must be
in the possession of the user when operating the fire hydrant.
The applicant shall describe the purpose for the operation of
the hydrant and estimate the amount of water to be used.
Any activity that takes water from a hydrant and places it in a
tank or container shall have an approved backflow preventer,
which has a current test performed by a licensed backflow
tester, or be equipped with an air gap device. Note during a
fire emergency: If the fire truck is not equipped with a backflow device the fire department can fill their trucks or
containers without using a back flow preventor or a meter.
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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STATE OF IDAHO
COUNTY OF BO, JE R
FIRS T JUD ICl1\ L OJSTRI CT

ZO /b MAR - 9 A II : I 7

COURT

Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR TIIE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,

vs.
SCHWEITZER FIRE DISTRICT,
Res

AFFIDAVIT OF MEL BAILEY TO
CORRECT ERRONEOUS STATEMENT
IN DISTRICT'S OBJECTION TO
MOTION FOR ATTORNEY'S FEES

ndent.

STATE OF IDAHO )
ss

County of Bonner

)

Mel Bailey, being first duly sworn upon oath, states as follows:
1.

I am a duly-authorized officer and agent of Schweitzer Basin Water Company

(the "Company").
2. The facts stated in this affidavit are of my personal knowledge, I am over the age

of 18 years, and I am competent to testify to the facts stated herein.
3. At no time, nowhere has the Company ever told the Schweitzer Fire District

(the "District") not to use the fire hydrants on the system owned by the Company for
fighting fires. Local residents, not the Company1 own the fire hydrants. The Company

AFFIDAVIT OF MEL BAILEY TO CORRECT ERRONEOUS STATEMENT IN DISTRICT'S
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only provides water to the fire hydrants.
4. In fact, by letter dated November 1, 2013 the Company sent an "Operation and
Control of Fire Hydrants" procedure document to the District for establishing a permit
process for testing the flows from fire hydrants. (Please see Attachment 1, infra). In
this document, the Company stated that: "Water to be used for purposes other than

extinguishing.fires may be withdrawn from fire hydrants only if a permit authorizing
the special use for which such water may be withdrawn shall have been issued by

SBWLLC." (Emphasis added.) No prior notification was required for the District to use
the fire hydrants for fighting fires.
5. By letter dated May 6, 2014, a copy of which is attached as Attachment 1, the

Idaho Department of Environmental Quality (DEQ) also sent this same procedure
directly to the District. This letter states:
"To address pressure issues when hydrants are exercised for planned
purposes, the SBWLLC developed a Policy for the Operation and Control
of Fire Hydrants in November 2014 which was sent to you November 1,
2013.

A copy is enclosed with thi.s letter."

The DEQ expressly stated that this procedure was for planned purposes, so no
permit would be required for fighting fires.
6. As stated in Attachment 1, the procedure was initiated because, in September
2013, the District tested a fire hydrant, without informing the Company. then left the

fire hydrant closed but damaged, with water running out of the bottom. The fire
hydrant had been broken by the District but the District never notified the Company. A
road foreman noticed the water running down the road and called the Company.
7. Since issuance of the Operation and Control of Fire Hydrants procedure
document, the Company has had several occasions when excessive amounts of water
AFFIDAVIT OF MEL BAlLEY TO CORRECT
265ERRONEOUS STATEMENT IN DISTRICT'S
OBJECTION TO MOTION FORATIORNEY'S FEES- 2
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were used but the Company could never determine where the water went nor why the
usage stopped. The District has disregarded the letters from DEQ and the Company
requiring the District to obtain a permit from the Company prior to planned withdrawal
of water from fire hydrants. When there is an unaccounted for loss of water from the
Company water system, the Company owners have to determine if there is a leak or
break in the water system. The Company owners spend a significant amount of time
looking for a leak or break until it is determined that the fire hydrants had been

operated. In all the years of the District's existence, the Company has never been
notified prior to operation of the fire hydrants by the District.
DATED: March

8 ,2016.

Me1Bey
SUBSCRIBED AND SWORN to before me, a notary public, on this-~~_
day of
March, 2016.

.

.....s,-

N:2~£~
In and for the State f I
Residing at: _ _.s,,-4::-.M~~---~
My commission expir :

•

8

\ . '°ua·\.,~ ./

•.
.·o
· -...6-?.t~
... o~..s.... Of\
~,-

",-._......-~,·

CERT!~ OF SERVICE

I hereby certify that on t h i s ~ ~ March, 2016 1 I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:

Angela R. Marshall, Attorney at Law

___ U.S. Mail

Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

--- Hand Delivered

~J~l:a

- - - Overnight Mail
V:: Telecopy (Fax)
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STATEOFIOAHO

DEPARTMENT OF.

ENVIRONMENT AL QUALITY

2110 Ironwood Parkway, Coeur d'Alene, 10 63814 (208) 759-1422

c;:, L. "Sutch" Otter, Governor
Curt A. Fransen, Director

May 6, 2014

Spencer Newton
Schweitzer Fire Department
7094 Schweitzer Mt Rd
Sandpoint TD 83864
firedistrict@msn .com
Subject:

Schweitzer Basin Water LLC rD l 090 l 24, Distribution System Pressure and Fire Flow

Dear Mr. Newlon :

This letter is irt response to your requi;:st for info1111ation pertaining to Schwci tzer Basin Water LLC (SBWLLC)
dislribution system pressure and tire flow requirements. To address pressure issues when hydrants arc
exercised for planned purposes , the SHWLI.C di;ve!oped a Policy for lhi;: Operation and Control of Fire
Hydrants in November 2013 which was :;ent to you November I, 2013. A copy is enclosed with this letter.
Mel Bailey and Marsha Bell of the SBWLLC met with the [daho Department of Environmental Quality (DEQ)
on November 19, 2013 to discuss their walr;;r system, fire flow pressure and potential issues maintaining
minimum required prcs~un:: during hydrant flushing and fire events . ft was discussed that the current main
pressures can drop below 20 psi when fire hydrants are being nushed or when maintenance work is done. It is
agreed by all parties that though there may pressur~ deficiencies when flushing the hydrants or even if there was
a fire, it is preferable to keep the hydrants in place. Also discussed was an alternative to correct the fire flow
pressure issue, which would be Lo remove the fire hydrants within the distribution system. However, this may
not be the in lhe bcsl interest of the water users on the SBWCLLC system for protecting life and property.

For your reference, the SB WLLC water system was built in the l 960' s prior to the first DEQ drinking water
regulations. At this time the water system must maintain a minimum pressure of 20 psi in dist:Jibution, and if at
any time the pressure drops below 20 psi, system staff ml.IS! provide public notification t~1 wa.ter users, disinfect
the water system. and notify DEQ . If the SB WLLC plans to "substantially modify" Or' add new service areas,
these projects would trigger the requi!'ement for 111ainta1nmg a minimum 40 psi pressure during peak hour
demand, excluding fire flow ,
It is DEQ's understanding that SBWLLC and Schweitzer Fire District will work together to coordinate the
hydrant flushing and work within the existing water system design to keep the pressure within the mains at or
above the minimum required pressure of 20 psi.
If you have any further questions, you may contact the DF.Q Coeur d'Alene office.
Sincerely,

Je~~
Jean Felker, Drinking Water Analyst
Jcan.felker@de\i: idaho. gov

EnclosLlre
c:

Mel Bailey and Marsha Bell mbsnows ki@gmai l.com
John Tindall, Engineering Manager.iQbxi..tindalt@deg .jdaho.gov
Anna Moody, Drinking Water Program Supervisor anna.moody@deq ,idaho.ggy

File in TRIM: 2014ACA2731 I 20l4ACA2605
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Schweitzer Basin Water LLC
PO Box 772 Sagle Id 83860
Schweitzer Fire Department
7094 Schweitzer Mt Rd
Sandpoint ID 83864

November 1, 2013

To: Spencer Newton, Fire Chief
To better protect our customer's health and safety and meet the requirements of DEQ
we have initiated the attached procedure for the use of fire hydrants with water supplied
by SBWLLC. Any use of fire hydrants, including use by the fire department, requires
compliance with this procedure. The procedure will also help eliminate damage to fire
hydrants, to SBWLLC water supply system, and homeowner's water systems. It will also
help SBWLLC's ongoing monitoring program to understand water usage.

In September, SBWLLC was notified by the Superintendent of the IHD that a large
amount of water was flowing down a driveway, SBWLLC responded and found water
flowing (approximately 20 gallons per minute) from below a fire hydrant owned by the
condominium. The fire depattment had left a phone message that they were going to
test hydrants. SBWLLC turned off the valve supplying this hydrant and the water
immediately stopped flowing. A significant problem was eliminated by the timely
notification by the IHD superintendent. The hydrant could have undermined the thrust
block, separating the hydrant from the main, causing significant property and water
main damage. This event did cause a loss of 19,000 gallons of water. Immediately
a~erwards the water company evaluated other fire hydrants and found another hydrant
close to this location with both caps off and the hydrant unattended.
The attached procedure will help eliminate problems as described above. SBWLLC is
more than willing to participate in the testing of hydrants to minimize potential damage,
protect the system and public from health hazards and assure the correct operation of

the hydrants.

Please start using this procedure immediately. Please respond to SBWLLC on how you
are going to implement this procedure; we are available to help with this
implementation .

Mel Bailey, Owner
Schweitzer Basin Water LLC
Cc: Mountain Utility Company
DEQ, Jean Felkirk
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Schweitzer Basin Water LLC
PO Box 772 Sagle ID 83869

208-610-2318
Operation and Control of Fire Hydrants
Policy for Operation of Fire Hydrants with water provided from
Schweitzer Basin Water LLC (SBWLLC).
This policy is in place to safeguard SBWLLC drinking water supply and
customers from contamination along with protecting the water supply
infrastructure, water mains and customer's fire hydrants, plumbing and
appliances, from damage due to the improper operation of fire
hydrants.

Water to be used for purposes other than extinguishing fires may be
withdrawn from fire hydrants only if a permit authorizing the special
use for which such water may be withdrawn shall have been issued by
SBWLLC. Permits shall be valid only during the dates specified therein
and shall be returned to SBWLLC when the work is completed or the
permlt has expired.

Requirements for operation of fire hydrants that SBWLLC provides
water for:
1.
Permits must be requested a minimum of 3 working days prior
to operation of the hydrant. Permits will not be approved
during the winter months, during holidays, or when
maintenance work is to be performed on the water system.
2.
Permits shall be issued for each fire hydrant used and must be
in the possession of the user when operating the fire hydrant.
3.
The applicant shall describe the purpose for the operation of
the hydrant and estimate the amount of water to be used.
4.
Any activity that takes water from a hydrant and places it in a
tank or container shall have an approved backflow preventor,
which has a current test performed by a licensed backflow
tester, or be equipped with an air gap device. Note during a
fire emergency: If the fire truck is not equipped with a backflow device the fire department can fill their trucks or

containers without using a back flow preventor or a meter.
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An estimate of the water used to fight the fire shall be
provided to the SBWLLC within 5 working days.
A calibrated meter shall be used to determine the amount of
water used to fill the tank or container. The meter reading
before and after the water has been withdrawn shall be
recorded on the permit
If the fire department is testing fire hydrants, an approved
test procedure shall be used and followed. Only test
equipment that has current calibration shall be used during
these tests. Personnel shall be trained in testing and in the
operation of fire hydrants and understand the safe operation
of such equipment. The discharged water shall be directed to
not cause damage or endanger personnel. An estimate of
water used shall be recorded on the test form.
No quarter turn valves shall be used when testing hydrants,
filling tanks or containers or using water. The only type of
auxiliary valve that is approved shall be a multi turn valve to
minimize water hammers.

Following is a form to be completed and fill out prior to any nonemergency operation of a fire hydrant and approved by SBWLLC prior
to fire hydrant operation. At the end of the test or tank filling the form
will be returned to SBWLLC. For emergency operation of fire hydrants,
this form shall also be filled out and returned within 5 days.
The permit holder is responsible for any water use through his hydrant
meter or any damage that may occur to the hydrant specified on the

permit.

Cost of water usage will be $10 per 1000 gallons used, with a
minimum of $30.00. The charge will be waived for fire emergency
use unless covered by insurance.

October 28, 2014
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Schweitzer Basin Water LLC (SBWLLC)
Fire Hydrant Water Usage Permit
Date form received by SBWLLC._ _ _ _ Permit Number_ __
Name of responsible person - - - - - - ~ - - - -- - Company or Department-- - - - - - - - - -- - - ~

Address,_ _ _ _ _ _ _ __ __ _ _ _ _ _ _ _ _~ _
Phone number_ _ _ _ __ __ _ _ _ _ _ _ _ _ __ _

Date Hydrant to be used,_ _ _ _ _ _ Date Used _ _ _ __ _
Location of Hydrant______________________

Description of work and estimated amount of water to be
used_ _________~ - - - - - ~ - - - - Meter reading before usage_ _ __ _ Reading after_ _ __
Actual amount of water used _ __ _ __ _ _ _ _ _ _ __
List backflow and meter serial number and calibration dates.

1, - ~ - - - - - - - - - - - - - - - - - - - ~ -

2. - - - -- ~ -- - - - - - - - - - - - - - - -

3. - - - - - - - - - -~ - - - - - - - - - - ~ SBWLLC Approval Signature._ __ _ ____ Date,_ __ _
Permit Expiration Date_ _ _ __ _ _ _ __
Date work completed _ _ __ _ _ _~ - - - -- - -Non-emergency Cost of Water Usage: $10.00 per 1000 gallons,
minimum $30.00
Payment received _ _ _ _ _ Check Number_ _ _ __
October 28 1 2013
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DIS'tRICT OF THE STAi E OF
______ _
IDAHO, IN AND FOR THE COUNTY OF B.ONNER
,
I

SCHWEITZER BASIN WATER COMPANY,
Petitioner,
vs.

SCHWEITZER FIRE DISTRICT,
Respondent.

)
)
)
)
)
)
)
)
)
)
)

I

CASE NO. CV-2015-0000434

ORDER A WARDING ATTORNEY'S
FEES, COSTS AND EXPENSES
UNDER I.C. § 12-117; OR
ALTERNATIVELY, DAMAGES AND
COSTS UNDER I.C. § 7-312

THIS MATTER came before the Court on March 23, 2016, for a hearing on Petitioner's
Memorandum of Costs and Affidavit of Attorney's Fees and Expenses, Petitioner's Motion for
Award of Damages, and the supporting affidavits of Mel Bailey; and Respondent's Objection to
Motion for Attorney's Fees. Petitioner Schweitzer Basin Water Company (hereafter,
"Company") is represented by attorney Stephen F. Smith. Respondent Schweitzer Fire District
(hereafter, "District") is represented by attorney Angela R. Marshall.
I. BACKGROUND
On January 22, 2016, this Court entered a Memorandum Decision and Order Granting
Writ of Prohibition, which stated:
The Court, in the exercise of its discretion, finds that the Company is the
prevailing party, as defined in Idaho Rule of Civil Procedure 54(d)(l)(B). As the
prevailing party, the Company is entitled to costs under Idaho Rule of Civil
Procedure 54(d)(l)(A). The Company shall therefore be awarded its costs as a
matter of right under Idaho Rule of Civil Procedure 54(d)(l )(C); and discretionary

ORDER A WARDING ATTORNEY'S FEES, COSTS AND EXPENSES - 1
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costs under Idaho Rule of Civil Procedure 54(d)(l )(D) "upon a showing that said
costs are necessary and exceptional costs reasonably incurred, and should in the
interest of justice be assessed against the" District. 1.R.C.P. 54(d)(l )(D).
Upon consideration, the Court agrees with the Company that the District
has acted without a reasonable basis in fact and law. As early as the show cause
hearing, nearly one year ago, this Court signaled to the District that it might lack
jurisdiction in this case; and yet, to this day, the District has failed to present any
factual or legal basis supporting its claim of jurisdiction, causing the Company to
continue accruing attorney's fees litigating this matter. Accordingly, the Court
finds that the Company is entitled to reasonable attorney's fees, witness fees and
other reasonable expenses under Idaho Code§ 12-117.

Memorandum Decision and Order Granting Writ of Prohibition, at pp. 6-7.
Additionally, pursuant to Idaho Code § 7-404, damages may be awarded under Idaho
Code§ 7-312, which provides:
If judgment be given for the applicant, he may recover damages which he has
sustained, as found by the jury, or as may be determined by the court or
referee, upon a reference to be ordered, together with costs; and for such
damages and costs an execution may issue; and a peremptory mandate must also
be awarded without delay.
LC. § 7-312. (Emphasis supplied).
II. DISCUSSION

Upon consideration of the Company's memorandum, motion and supporting affidavits,
the District's objection, the testimony of Mel Bailey and Marsha Bell in open court, and the oral
arguments of counsel, the Court makes the following determinations:
1. The Company is awarded its costs as a matter of right under Idaho Rule of Civil
Procedure 54(d)(l )(C), in the amount of $221.00. See Petitioner's Memorandum

of Costs and Affidavit of Attorney's Fees and Expenses (filed February 4, 2016),
at p. 1.
2. The Company is awarded reasonable attorney's fees and costs under Idaho Code§
12-117 [or alternatively, damages and costs under Idaho Code § 7-312], in the
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amount of $32,476.05. See Petitioner's Memorandum of Costs and Affidavit of

Attorney's Fees and Expenses, Addendum 1.
3. The Company is awarded reasonable expenses under Idaho Code § 12-117 [or
alternatively, damages and costs under Idaho Code § 7-312], in the amount of

$4,667.65.

See Affidavit of Mel Bailey in Support of Award of Petitioner's

Expenses or Damages (filed February 4, 2016), Addendum 1.
4. The Company is awarded $294.50, as a reasonable expense under Idaho Code §
12-117 [or alternatively, as damages or costs under Idaho Code§ 7-312], for the
preparation of court transcripts by Marsha Bell. See Affidavit of Mel Bailey in

Support ofAward of Petitioner's Expenses or Damages, Addendum 2.

The Court, in the exercise of its discretion, is disallowing the Company's cost of $1,608
to seek legal advice from the law firm of Witherspoon Kelley. See Affidavit of Mel Bailey in

Support of Award of Petitioner's Expenses or Damages, Addendum 1. This cost is duplicative,
since the Company had already retained, and was being billed by attorney Stephen Smith.
The Court is also disallowing $35,040.00 of the expenses claimed by the Company for
the time spent by Mel Bailey and Marsha Bell, as principals of the Company, on various tasks
during this litigation. See Affidavit of Mel Bailey in Support ofAward of Petitioner's Expenses or

Damages, Addendum 2; and Plaintiffs Exhibit 1 (03-23-16). These expenses are duplicative of
the attorney's fees awarded to the Company (above). For instance, the expenses claimed by Mel
Bailey and Marsha Bell to meet with Mr. Smith, to communicate with him (by telephone and email), and to attend mediation or court hearings with him, are duplicative of the attorney's fees
billed by Mr. Smith for these same activities. Likewise, the expenses claimed by Mel Bailey and
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Marsha Bell to research and prepare information for Mr. Smith are duplicative of the attorney's
fees billed by Mr. Smith (to use that information) to draft motions and other documents.

III. CONCLUSION AND ORDER
NOW, THEREFORE, based on the foregoing, IT IS HEREBY ORDERED THAT:
Petitioner Schweitzer Basin Water Company is awarded reasonable attorney's fees, costs and
expenses [or alternatively, damages and costs under Idaho Code § 7-312] against Respondent
Schweitzer Fire District in the amount of $37,659.20.
IT IS FURTHER ORDERED THAT counsel for petitioner shall prepare and submit a
proposed judgment granting the writ of prohibition and awarding $37,659.20 to the Company.
IT IS SO ORDERED.
DATEDthis

29
Barbara Buchanan
District Judge

CERTIFICATE OF SERVICE

_ (9J:jt;eby certify that a true and correct copy of the foregoing was mailed, postage prepaid,

this~1

day of March, 2016, to:

Angela R. Marshall
MARSHALL LAW OFFICE
PO Box 1133
1315 Hwy 2, Suite #3
Sandpoint, ID 83864
Stephen F. Smith
Attorney at Law
102 Superior Street
P.O. Box C
~

dr,oint, ID 8386.4 _.,

( UJJ/4 (~~

Deputy Clerk

ORDER A WARDING ATTORNEY'S FEES, COSTS AND EXPENSES - 4

276

ORDER AWARDING ATTORNEY'S FEES, COSTS AND EXPENSES - 5

277

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
COURT MINUTES

BARBARA BUCHANAN
NONE
LINDA OPPELT
DISTRICT

JUDGE:
REPORTER:
CLERK:
DIVISION:

SCHWEITZER BASIN WATER COMPANY

CASE NO.
CV-2015-434
DATE:
3-23-16
COURTROOM
1
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Defendant / Respondent

Atty:

Atty:
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SCHWEITZER FIRE DISTRICT

Plaintiff/ Petitioner
STEPHEN SMITH

TIME:

ANGELA MARSHALL

MOTION FOR AWARD OF DAMAGES

PHASE OF CASE
Calls Case
Present:
I STEPHEN SMITH , ANGELA MARSHALL
OBJECTION FILED TO THE MOTION. WILL HEAR AND THEN DO A WRITTEN
DECISION.
DECLARING AN EMERGENCY DO NOT HAVE A COURT REPORTER.
MARCIA LUCILLE BELL SWORN
DIRECT
MAILING ADDRESS: 94 CRYSTAL COURT, SANDPOINT
VICE PRESIDENT AND SECRETARY OF WATER COMPANY.
CITES EDUCATION AND BACKGROUND.
I AM LICENSE IN IDAHO.
AFTER MEMORANDUM YOU ASKED ME TO PREPARE DOCUMENTS
REGARDING DAMAGES , ATTACHED TO THE AFFIDAVIT.
DAMAGES INCURRED UP TO 2-1-16.
ITEM ONE ADDENDUM 1 - WITHERSPOON AND KELLEY- USED THEM
CONTACTED THE IDAHO FIRE MARSHALL. THE FIRE DISTRICT SAID WE DID
NOT HAVE ENOUGH FLOW.
JUNE 2015- PAID HALF OF MEDIATION FEES TO JUDGE VERBY.
CITES FURTHER EXPENSES.
THE TOTAL COSTS WERE $6275.65 WE WOULD NEVER HAVE INCURRED THE
COSTS WITH OUT THIS CASE.
REASONABLE COSTS .
ADDENDUM 2 OF THE AFFIDAVIT. CITES DATE RANGE OF SPREADSHEETS.
WAS THREATEN WITH JAIL BY THE FIRE DISTRICT SO FILED THE CASE.
I KEEP A DIARY FOR OUR WATER DISTRICT.
RATES SHOWN-SET BY THE IDAHO REGULATORY COMMISSION. TOTAL
DUE $33,758.60.
THEN CALCULATED THE TIME SPENT PREPARING FOR THIS HEARING.
PETITIONER'S 1 MARKED
2-2-16 THROUGH TODAY FIRST COLUMN IS MELVINS TIME.
SECOND COLUMN IS MY TIME.
THIRD COLUMN IS THE TOTAL TIME. $35,334.50
THIS IS ALSO TIME THAT WOULDN'T HAVE BEEN SPENT WITHOUT THIS CASE.
ADMIT EXHIBIT 1
DATE:

3-23-16
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CASE NO .

CV-2015-434

C:OURT MINUTES

OBJECTION?
NO OBJECTION
ADMIT EXHIBIT 1
CROSS
HAD HYDRANTS CHECKED. DID NOT MAKE REPAIRS TO THE HYDRANTS.
WITHIN THE LAST YEARS FIXED LEAKS. FOUND ONE THAT HAD A VALVE
THAT WAS PARTIAL CLOSED.
UNJUSTLY PURSED BY THE FIRE DISTRICT. DID NOT FILE A TORT CLAIM
AGAINST THE DISTRICT. NEVER THOUGHT ABOUT IT.
6-25-13 SPREADSHEET - DEQ SENT LETTERS TO THE FIRE DISTRICT. THE
DEQ IS CONCERNED ABOUT FIRE SUPPRESSION . THERE MAIN CONCERN IS
WATER QUALITY AND WATER FLOWS FOR DRINKING WATER NOT FIRE
SUPPRESSION.
WE ASKED FOR NO ADMINISTRATIVE HEARING. WE FILED THIS ACTION .
MR. LARSON - MY ATTORNEY FILED AN AFFIDAVIT FOR HIM. HE WAS THE
OUTGOING STATE FIRE MARSHALL. HE NEVER SAID TO DO AN
ADMINISTRATIVE HEARING. HE EXPLAINED IF THERE WAS AN
ADMINISTRATIVE HEARING AND DIFFERENT OUTCOMES.
NOTHING FURTHER.
RE-DIRECT
DEQ AND INSURANCE BUREAU SAID ADEQUATE FLOW.
NOTHING FURTHER.
YOU MAY STEP DOWN .
MELVIN JAMES BAILEY SWORN
DIRECT
94 CRYSTAL COURT, SANDPOINT
PRESIDENT OF THE WATER COMPANY.
CITES EDUCATION AND BACKGROUND.
1989 BOUGHT THE WATER COMPANY FROM THE OWNER OF SCHWEITZERFROM MR. BAUER.
HELPED PREPARE ADDENDUM 1 - MARCIA BELL'S TESTIMONY CORRECT.
HELPED PREPARE ADDENDUM 2 - MY INITIALS MJB - MARCIA BELL'S
TESTIMONY CORRECT.
EXPENSES INCURRED BECAUSE OF THIS CASE (ACTIONS OF THE FIRE
DISTRICT)
ALL SYSTEMS HAVE FIRE HYDRANTS, THE FIRE DISTRICT HAS NOT TAKEN
ACTIONS ON THEM ONLY OURS.
WE SENT A LETTER TO THE FIRE DISTRICT ASKING THE FIRE DISTRICT TO
CONTACT US BEFORE USE OF HYDRANTS. THEY COULD USE THE HYDRANT
IN CASE OF AN EMERGENCY.
CROSS
BEFORE JUNE 2013 - HAD ONE HYDRANT FIXED - A GASKET. WE DON'T
OWN THE HYDRANTS THEY ARE OWNED BY DIFFERENT PEOPLE SO WE HAD
THE OWNER FIX IT. ALSO HAD A VALVE FIXED AS PART OF THE WATER
SYSTEM, NOT A HYDRANT, THAT WAS UNDERGROUND.
HYDRANTS ADDED BY PROPERTY OWNERS. THE FIRE DISTRICT SIGNED
OFF ON THE HYDRANTS EVEN THOUGH THEY WERE NOT RATED FOR FIRE
PROTECTION. THE SYSTEM IS FOR DRINKING WATER.
THE PROPERTY OWNERS NOTIFIED SINCE 1992 THAT WATER WAS FOR
DRINKING AND NOT FIRE PROTECTION .
WE ARE REARGUING THE CASE
$196.000.00 GROSS INCOME THIS PAST YEAR. WE LOSE MONEY IF WE TAKE
OUR HOURS OUT. WE HAVE NO EMPLOYEES, EXCEPT OURSELVES. WE
HAVE 3 VEHICLES.
OBJECT.
COMMENTS.
SUSTAIN
DATE:
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COURT MINUTES

PUC REGULATES US-WE ARE UNDER THEIR JURISDICTION - MAY CHANGE
RATES. THEY HAVE ALLOWED OUR CURRENT EXPENSES.
NOTHING FURTHER
I HAVE A SHORT SUMMARY.
CAN DO WRITTEN.
GO AHEAD.
HAVE WRITTEN DOCUMENT [HANDS TO JUDGE BUCHANAN AND ANGELA
MARSHALL]. ARGUMENT - [READS FROM WRITTEN DOCUMENT]
ARGUMENT
RESPONSE
WILL GET A DECISION OUT.
END

DATE:
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Stephen F. Smith
Attorney at Law, Chartered
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165

,r y OF CJHHER
: T ..IUO ICIAL DIST.

Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNIY OF BONNER
SCHWEITZER BASIN WATER
COMPANY,

Case No. CV-2015-0000434

Petitioner,
JUDGMENT
vs.
SCHWEITZER FIRE DISTRICT,
Res ondent.
JUDGMENT IS ENTERED AS FOLLOWS:
1.

Petitioner Schweitzer Basin Water Company's Amended Petition for Writ of

Prohibition against Respondent Schweitzer Fire District is granted.
2. Petitioner Schweitzer Basin Water Company is awarded a judgment against
Respondent Schweitzer Fire District in the amount of $37,659.20.
IT IS SO ORDERED.
DATEDthis

'J_j

£!:~-Barbara Buchanan
District Judge

JUDGMENT-1
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CERTIFICATE OF SERVICE
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I hereby certify that on t h i ~ day of April, 2016, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:

y:

Angela R. Marshall, Attorney at Law
Marshall Law Office

U.S. Mail
- - - Hand Delivered
- - - Overnight Mail
___ Telecopy (Fax)

P.O. Box 1133

Sandpoint, Idaho 83864
Fax No. (888) 739-6863

'{

Steve Smith, Esq.
Attorney at Law, Chtd.
P.O. BoxC

- - - Overnight Mail
_ __ Telecopy (Fax)

Sandpoint, Idaho 83864

By:\'til(/it? U'il!iJ"'\
J

Deputy Clerk

JUDGMENT-2

U.S. Mail

' - Hand Delivered
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. Box C
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-0000434
Petitioner,
PEREMPTORY WRIT OF
PROHIBITION

VS.

SCHWEITZER FIRE DISTRICT,
Res ondent.

TO THE BOARD OF COMMISSIONERS OF THE SCHWEITZER FIRE DISTRICT,
RESPONDENT:
Upon hearing and determination of the above-entitled matter, wherein Schweitzer
Basin Water Company petitioned for a writ of prohibition against you, this Court found
that you had acted in excess of your jurisdiction in that certain purported contested
proceeding entitled Schweitzer Fire District, Claimant, vs. Schweitzer Basin Water

Company, Respondent (the "purported contested case"); and by its Order Awarding
Attorney's Fees, Costs and Expenses Under J.C. §12-117; or Alternatively, Damages and
Costs Under LC. §7-312, directed the issuance of this Peremptory Writ of Prohibition.

283
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YOU THEREFORE ARE COMMANDED, pursuant to Idaho Code §7-403, to
immediately upon receipt of this writ, to desist and refrain permanently and absolutely
from taking any action or further proceedings in the purported contested case now
pending before you, or in any similar future proceeding.
YOU ARE FURTHER COMMANDED to serve and file with this Court, a written
return to this writ within fourteen (14) days after the date of issuance of such writ.
Pursuant to Idaho Code § 7-313, made applicable to writs of prohibition pursuant
to Idaho Code§ 7-404, this writ shall be served on the respondent's attorney of record by
mailing from the Clerk of Court.
IT IS SO ORDERED.

DATEDthis

2-_\ dau : :01~ ~
Barbara Buchanan
District Judge

ATTEST my hand and the seal of this Court, this

rJ.,,l day of April, 2016.
c.,-

MICHAEL ROSEDALE
CLERK OF COURT Po 1
v

:----

··o

=

, -. _)

7J

(Court Seal)
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CERTIFICATE OF SERVICE
I hereby certify that on thisc.21 day of April, 2016, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:

K

Attorney For Schweitzer Fire District
Attn: Angela R. Marshall, Attorney at Law
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

U.S. Mail
Hand
Delivered
- -___ Overnight Mail
___ Telecopy (Fax)

Steve Smith, Esq.
Attorney at Law, Chtd.
P.O. Box C
Sandpoint, Idaho 83864

"(: U.S. Mail
- - - Hand Delivered
___ Overnight Mail
___ Telecopy (Fax)

Bcfl/Midct©:ri
Deputy Clerk
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
vs.
SCHWEITZER FIRE DISTRICT,

STATEMENT, AND NOTICE OF
HEARING, OF MOTIONS FOR
RECONSIDERATION AND TO ALTER
ORAMENDJUDGMENT
[I.R.C.P. 11(a)(2)(B) and 59(e)]

Respondent.
Date of Hearing: June 22, 2016
TO:

SCHWEITZER FIRE DISTRICT and to your attorney, ANGELA R. MARSHALL.
PLEASE TAKE NOTICE that on June 22, 2016 at 11:00 o'clock a.m., or as soon

thereafter as counsel may be heard, petitioner Schweitzer Basin Water Company (the
"Company") will move the court, at the courthouse at Sandpoint, Bonner County, Idaho,
as follows:
1.

For reconsideration of the Order Awarding Attorney's Fees, Costs and

Expenses Under Idaho Code §12-117; or Alternatively, Damages and Costs Under Idaho
Code §7-312, entered on March 29, 2016 (the "Order"), as to the expenses and damages
of the Company as set forth on Addendum 2 of the Affidavit of Mel Bailey In Support of
Award of Petitioner's Expenses or Damages (the "Mel Bailey Affidavit"), and plaintiffs
STATEMENT, AND NOTICE OF HEARING,
286OF MOTIONS FOR RECONSI ··,
AND TO ALTER OR AMEND JUDGMENT - 1

1

TfON

Exhibit 1 from the hearing on March 23, 2016 (collectively, the "Company's expenses
and damages").
2. To alter or amend the Judgment, entered on April 21, 2016, as it pertains to
the Company's expenses and damages.
The grounds for these motions are as follows:
1.

Pursuant to I.R.C.P. 74(d), the Court is to determine the damages of the

Company in this case.
2. Pursuant to Idaho Code §7-312, the Company is supposed to recover damages
sustained as determined by the Court, together with costs, with that statute being made
applicable to a writ of prohibition proceeding pursuant to Idaho Code §7-404.
3. In a case such as this, the trouble given the Company, and the time and money
expended by the Company in procuring the writ of prohibition, are legitimate items of
damages. Pattee vs. Mahaffey, 48 Idaho 200, 280 P. 1038 (1929).
4. The Court previously found that the Company was entitled to reasonable
witness fees and other reasonable expenses under Idaho Code §12-117. [Memorandum
Decision and Order Granting Writ of Prohibition, page 7, last paragraph.]
5. The purpose of Idaho Code §12-117 is two-fold: (1) To serve as a deterrent to
groundless or arbitrary agency actions; and, (2) to provide a remedy for persons who
have borne unfair and unjustified financial burdens defending against groundless
charges or attempting to correct mistakes agencies should never had made. Boegner vs.

State Dep't of Revenue & Taxation, 107 Idaho 854, 693 P.2d 1056 (1984).
6. The Mel Bailey Affidavit, and the testimony of Mel Bailey and Marsha Bell at
the hearing on March 23, 2016, show that the damages itemized in Addendum 2 of that
affidavit were (a) exceptional expenses that damaged the Company, (b) necessarily
STATEMENT, AND NOTICE OF HEARING,
287OF MOTIONS FOR RECONSIDERATION
AND TO ALTER OR AMEND JUDGMENT - 2

..
incurred or sustained in the prosecution of this case because of the actions of the
Schweitzer Fire District (the "District") seeking to enforce its May 3,

2014

Order For

Remedy, (c) reasonable, and (d) calculated based on approved Idaho Department of
Labor hourly rates.
7. The damages and expenses claimed are legitimate items of damages and
expenses because they naturally flowed from the trouble given by the District to the
Company and quantify the time and money expended by the Company in procuring the
writ of prohibition. (Pattee, supra.)
8. As demonstrated by the Affidavit of Marsha Bell in Support of Motions For
Reconsideration and to Alter or Amend Judgment, and by the testimony and evidence to
be presented at the time of the hearing of those motions, the damages and expenses to
the Company were not duplicative of the attorney's fees awarded to the Company in the
Order.
The relief sought by the movant is for an award of the Company's damages and
expenses in the amount of $35,040.00.
The movant respectfully requests a hearing and oral argument thereon, intends
to produce oral testimony and evidence thereon, and to cross examine the adverse party,
and any affiants or witnesses of the adverse party. The movant intends to file a brief
within

14

days of the filing of these motions with the Court in support of the motions.

DATED: May

4 ,2016.
Steve Smith:
Attorney for Petitioner
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I hereby certify that on this
of May, 2016, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

_ __ U.S. Mail
V: Hand Delivered
_ __ Overnight Mail
___ Telecopy (Fax)
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
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Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
AFFIDAVIT OF MARSHA BELL IN
SUPPORT OF MOTIONS FOR
RECONSIDERATION AND TO ALTER
OR AMEND JUDGMENT

vs.
SCHWEITZER FIRE DISTRICT,
Res ondent.
STATE OF WASHINGTON

)
ss

County of _ __ _ _ _ _ ___,
Marshal Bell, being first duly sworn upon oath, states as follows:
1.

I am a duly-authorized officer and agent of Schweitzer Basin Water Company

(the "Company").
2.

The facts stated in this affidavit are of my personal knowledge, I am over the age

of 18 years, and I am competent to testify to the facts stated herein.
3. Mel Bailey, the other duly-authorized officer and agent of the Company, and I
worked together to prepare the itemization of the damages and expenses suffered by the
Company in this case attached as Addendum

2

to the Affidavit of Mel Bailey in Support of
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Award of Petitioner's Expenses or Damages (the "Mel Bailey Affidavit").
4. The total expenses and damages of the Company incurred in this case up to
February 1, 2016 were in the total sum of $33,758.60 (the "total sum").
5. As shown by the facts set forth in the attached Addendum 1, of that total sum,
$25,020.60 was incurred by the Company for the work of Mel Bailey and myself on this
case that did not duplicate any work done by our attorney, but instead consisted of
working the following major categories:
A. Preparation of the history of the Company.

B. Drafting of input to documents prepared by our attorney.

C. Contact with the retired Idaho State Fire Marshall for preparation of his
affidavit as a witness in this case.
D. Contact with the Idaho Survey and Rating Bureau to gather information
that was used in defense of claims by the Schweitzer Fire District (the "District") against
the Company.
E. Calculation of flow rates from fire hydrants of the Company's system
made in an attempt to defend against the enforcement action against the Company by the
District.
6. Our attorney requested that we do the above work to gather information that the
attorney needed for his work in this case. The work done by Mel Bailey and myself, for
which the Company is requesting reimbursement as damages or expenses, was work that
would not have been done had it not been for the actions of the District requiring that this
case be filed. The research work was done at a lower hourly rate than that of our attorney
or his assistant, and the engineering work would have not been able to have been done by

291OF MOTIONS FOR RECONSIDERATION
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either of them.

7. The remaining balance of the total sum, in the amount of $8,738.00, consisted of
expenses or damages incurred by the Company as set forth in Addendum 2 of the Mel

Bailey Affidavit and was not a duplication of anything done by our attorney because we

were communicating with him to receive work assignments and make decisions about how
to defend against the administrative enforcement actions of the District. This remaining
balance resulted from the trouble caused to us by the District's actions.

DATED: May

5 .

2016.

Marsha Bell

:::::'..

l.

SUBSCRIBED AND SWORN to before me, a notary public, on this

~

day of

May, 2016.

VVADE R1 JOHNSTON
STATE OF WASHINGTON

NOTARY PUBLIC
. MY COMMISS!ON:EXPIRES

Notary Public

In and for the State of Washington
Residing at: &'h~""'My commission expires:

/
?-/!J/16
1

07-31,-1~

AFFIDAVIT OF MARSHA BELL IN SUPPORT OF MOTIONS FOR RECONSIDERATION
AND TO ALTER OR.AMEND JUDGMENT-~292

CERTI FICATE OF SERVI CE
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I hereby certify that on this
d~May, 2016, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Fax No. (888) 739-6863

_ _ _ U.S. Mail

V:-::

Hand Delivered
_ __ Overnight Mail
_ __ Telecopy (Fax)
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Schweitzer Basin Water LLC vs Schweitzer Fire District
April 7, 2016
Explanation of Schweitzer Basin Water Company's Damages Sustained
Because of Actions Taken by Schweitzer Fire District June 25, 2013
through March 23, 2016
1. Preparation of the History of the Company
Historical documents were researched by the owners of Schweitzer
Basin Water LLC (hereafter call "the Company"), Mel Bailey and
Marsha Bell from the Company's own files. These included, but were
not limited to:
Idaho Panhandle Health letters (precursor to the Department of
Environmental Quality),
Idaho Department of Environmental Quality letters,
The Company's Rules and Regulations from 1992 through 2016,
Applications for Water Service signed by the Company's customers
with fire hydrant water flow limitations described,
Schweitzer Community newsletters regarding initial formation of the
Schweitzer Fire District (hereafter called the District) and the water
flow from the fire hydrants,
Correspondence between the Company and the District,
Letters from the District to Schweitzer property owners requinng
installation of fire hydrants as part of the construction permit process
and accepting flows lower than IFC standards,
Letters from the engineering firm (JUB Engineers) to the utilities
during planning and construction of the LID for the Schweitzer
secondary roads,
Review of the District's meeting minutes (which are only publically
available from 2010 through March 2015),
Review of public comments to the Idaho Public Utilities Commission
on the Company's application for a Certificate for Convenience and
Public Necessity (CPCN), and

ADDENDUM
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Other resources that describe or relate to the water flows from the
hydrants on the Company's system.
These documents showed the Company's efforts to keep their
customers and the District informed of the water flows from the fire
hydrants. These documents also showed the trail of persecution of
the Company by the District.
Documents were found showing
inconsistencies in the Districts acceptance of water flows from fire
hydrants. Documents showed the District continued to require fire
hydrants be placed on the Company's water system even though the
District acknowledged the water flow from the newly installed hydrant
might not meet the desired water flow. The Company owners
compiled historical time lines and prepared explanatory documents in
defense of the charges that insufficient water was flowing from the
fire hydrants.
The Company owners visited or contacted at least 9 other local rural
and city fire districts to determine if other water purveyors could
provide water at the IFC desired follows at all fire hydrants. The
Company documented that not one water purveyor could provide the
desired flows at all hydrants.
The documentation of the Company's timeline and fire hydrant flow
history was used by Attorney Smith in documents presented to the
court.
33 dates, 136.2 hours at $51/hr = $6946.20
2. Owners of the Company drafted input to documents prepared by
Attorney Smith
The owners of the Company drafted input to Attorney Smith's
documents and reviewed, corrected, verified the contents of
documents prepared by Attorney Smith. The owners played an
active and vital role in the preparation of legal documents that a law
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clerk would have had to perform. Sixty four (64) documented times
input was exchanged between the Company owners and SF Smith,
not including phone calls and meetings were needs were discussed
and directions for required input were given.
213.7 hours at $51/HR = $10898.70
3. Contact with the retired Idaho State Fire Marshall, Mr Mark Larson :
The Company owners made the initial and majority of the contacts
with the current and now retired Idaho State Fire Marshall Mr Larson
requesting his interpretation of the International Fire Code (IFC)
quoted by the District and how the IFC applies to the Company. Mr
Larson's response was initially used as an email. Later, Mr Larson's
responses were formalized in notarized affidavits.
Total 14 documented dates, 31.8 hours at $51/hr = $1621.80
4. Contact with the Idaho Survey and Rating Bureau (ISRB):
The ISRB determines the fire rating of community fire districts and
evaluates the water systems supplying the water. The Company
owners had 8 contacts with the ISRB from July 5, 2013 to August 5,
2015. The ISRB gave credit for the water flow from all fire hydrants
on the Company's system and said changes to the water supply
would not improve the fire rating.
This information was used in
defense of the charges that there is insufficient water flow from the
fire hydrants on the Company's system.
7 contact dates, 20.1 hours at $51 /hr = $1035.30
5. Calculation of Flow Rates from Fire Hydrants of the Company's
sytem
The District's complaint is that the Company could attain IFC fire hydrant
water flows or increase the water flow from the fire hydrants on the
Company's water system by changing valves or adjusting flows. The
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Company's owner's (both mechanical engineers) calculated the theoretical
water flow to the fire hydrants three different ways and had their
calculations checked by Welch Engineering. The owners researched the
IFC, National Fire Protection Association (NFPA) Codes and fire fighters
math formulas for preferred or different methods for calculating firefighting
water flows. These analyses did not satisfy the District. The Company
owners hired James A Sewell and Assoc. to create a computer model of
the Company's system and determine the water flow from the fire hydrants.
21 dates, 88.6 hours at $51/hr - $4518.60

Total for items 1 through 5 above = $25020.60
Plus numerous conversations and transmittal of documents between the
Company owners and their Attorney Smith to determine needed
information, where the information existed, who would obtain the
information, confirm the accuracy of prepared documents and how it would
be presented. In addition files had to be maintained and documents
scanned and filed.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO, THE COUNTY
OF BONNER

Case No.: CV 2015-434

SCHWEITZER BASIN WATER COMPANY,
Petitioner,

ORDER RE:

vs.
MOTION TO EXTEND TIME RE: MOTION
FOR RECONSIDERATION

SCHWEITZER FIRE DISTRICT,
Respondent .

BASED UPON RESPONDENT'S Motion to Extend Time, the case file, the Petitioner's " no
objection" and GOOD CAUSE SHOWING, it is hereby ordered as follows:

The Petitioner's

Motion to Extend Time with regards to filing a Motion for

Reconsideration, pursuant to I.R.C.P. 11(b)(2) is hereby GRANTED.

The last day for Respondent to file a Motion for Reconsideration is the-......: 3 ( )
May, 2016.

Dated this

\C, day of _

___.,\"l
_ dl-.--.
_ _,. 2016.
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2015, I caused copies of the foregoing documents to be served

by the following methods on the parties listed below as follows:

_ _sent via US Mail
_L_sent via Fax

Steve Smith
Attorney at Law Chartered
102 Superior Street
P.O. Box C
Sandpoint, Idaho 83864
Fax: 208-255-4325

Angela R. Marshall
Attorney at Law
1315 Highway 2 W, Suite 3
Sandpoint, ID 83864

sent via US Mail
sent via Fax

K

Fax: 888-739-6863

Angela R. Marshall
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Stephen F. Smith
Attorney at Law, Chartered
102 Superior Street
P.O. Box C
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
Idaho State Bar No. 2165
Attorney for Petitioner

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
SCHWEITZER BASIN WATER COMPANY,
Case No. CV-2015-434
Petitioner,
PETITIONER'S BRIEF IN SUPPORT
OF MOTION FOR
RECONSIDERATION AND TO ALTER
OR AMEND JUDGMENT

VS.

SCHWEITZER FIRE DISTRICT,
Res ondent.

The petitioner, Schweitzer Basin Water Company (the "Company"), through
counsel, Steve Smith, pursuant to I.R.C.P. 7(b)(3)(E), respectfully files this brief in
support of the petitioner's Motion For Reconsideration and to Alter or Amend Judgment
(the "Motion).
1.

ISSUE.

Whether the Order Awarding Attorney's Fees, Costs and Expenses Under I.C. §12117; or Alternatively, Damages and Costs Under I.C. §7-312, entered March 29, 2016 (the
"Order"), and the ,Judgment, entered on April 21, 2016 to the extent that it incorporated
the Order, should be reconsidered, and/or altered or amended, to award to the Company
PETITIONER'S BRIEF IN SUPPORT OF MOTION FOR RECONSIDERATIO._ ··~.·f 1~·\ i? /'1
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the expenses and damages for the time spent by the principals of the Company on various
tasks during this litigation because those tasks were necessary to provide new information
that the Company's attorney did not have but needed for prosecuting and defending the
claims arising in this action?
2.

AUTHORITIES AND DISCUSSION.

A. The Company's damages in this action are to be determined

according to the civil rules. The Company sought in this case a peremptory writ of
prohibition against the Schweitzer Fire District (the "District") to prohibit the District
from pursuing an administrative enforcement action against the Company. After about 18
years of sporadic attempts by the District to bring enforcement action against the
Company, on March 19, 2015, the Company finally was left with no alternative but to file
this case. After battling the District for more than a year in this action, the Company
finally prevailed and the Order was issued, along with the Peremptory Writ of Prohibition.
I.R.C.P. 74(d), which is the civil rule relating to the issuance of that writ, provides, in
pertinent part, that "... the court shall enter its decision and judgment granting or denying
a peremptory writ together with a determination of damages .... " (Emphasis added.) It is
interesting to note that the rule uses the word "damages," which Black's Law Dictionary,
Sixth Edition, defines as follows:
"A pecuniary compensation or indemnity, which may be recovered in the
courts by any person who has suffered loss, detriment, or injury, whether to
his person, property, or rights, through the unlawful act or omission or
negligence of another."
It is therefore instructive that the Idaho Supreme Court did not limit the recovery to just

attorney's fees or similar legal expenses.

B. The Company is authorized to recover damages under the statutes
PETITIONER'S BRIEF IN SUPPORT OF MOTION FOR RECONSIDERATION AND TO
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that apply to writs ofprohibition. In addition to the civil rule requiring that the
Company be compensated its damages in this action, Idaho Code §7-312, made applicable
to writs of prohibition pursuant to Idaho Code §7-404, states, in pertinent part: "If
judgment be given for the applicant, he may recover damages which he has sustained ... as
may be determined by the Court .... " In that statute, the Idaho Supreme Court utilized that
same term "damages" in identifying what a petitioner for a writ of prohibition, such as the
Company, should be compensated for as a part of the writ proceeding.
C. Idaho case law supports the Company's requestfor damages that

would include the time invested in this case by the principals of the
Company. Early on, the Idaho Supreme Court recognized the need and importance of
fully compensating a successful petitioner in a writ of prohibition action. The case of

Pattee vs. Mahaffey, 48 Idaho 200, 280 P. 1038 (1929) involved a permanent writ of
prohibition issued by the Supreme Court restraining the trial court from punishing the
defendants in a case in the trial court for contempt of court in not complying with an
injunction. The Supreme Court held that the injunction should not have been issued,
and stated that their holding was in effect a final determination that the trial court's
injunction had been illegal, thereby authorizing the writ. The Supreme Court went on to
state the following about the award of damages:
"In the case of Reed vs. Brandenburg, 72 Ore. 435, 143 P. 989, the court
said: 'The trouble given plaintiff and the time and money expended by him
in procuring the vacating of the injunction are the legitimate items of
damages."'
The "trouble" referred to in that case included the time and money expended by the
plaintiff in procuring the vacating of the injunction. The Company here is requesting
compensation for the trouble its principals experienced, which necessitated that they
PETITIONER'S BRIEF IN SUPPORT OF MOTION FOR RECONSIDERATION AND TO
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invest their time, and therefore the Company's money, in doing much of the leg work that
needed to be done for the prosecution and defense of the claims involved in this action.
The time and money that they expended on behalf of the Company in procuring the writ of
prohibition are legitimate items of damages. The Memorandum Decision and Order
Granting Writ of Prohibition, entered January 22, 2016 (the "Decision"), contained
findings that are pertinent to this Motion. The law of the case from the Decision is that the
District acted without a reasonable basis in fact and law, which resulted in the finding that
the Company was entitled to not only reasonable attorney's fees and witness fees, but also
reasonable expenses, under Idaho Code §12-117. (Decision, page 7, last paragraph.)
Idaho Code §12-117(1) provides statutory authority in a case such as this for the
prevailing party to be granted "... other reasonable expenses .... " which are beyond and in
addition to the "... attorney's fees, witness fees .... " that are referred to in the statute prior to
the statute referring to "expenses." One of the basic principles of statutory application is
that the literal words of the statute "... must be given their plain, usual and ordinary
meaning .... [i]f the statute is not ambiguous, this Court does not construe it, but simply
follows the law as written." City of Sandpoint vs. Sandpoint Independent Highway Dist.,
139 Idaho 65, 69, 72 P.3d 905,909 (2003). The word "expense" is defined in Black's Law
Dictionary, Sixth Edition, as:
"... (T)hat which is expended, laid out or consumed. An outlay; charge; cost;
price. The expenditure of money, time, labor, resources, and thought. That
which is expended in order to secure benefit or bring about a result."
The purpose and spirit of Idaho Code §12-117 were expressed well in Bogner vs.

State Dep't of Revenue & Taxation, 107 Idaho 854, 693 P.2d 1056 (1984):
"Our interpretation of §12-121 is supported by the recent legislation ofldaho
Code §12-117 ... we believe the purpose of that statute is two-fold: (1) to serve
PETITIONER'S BRIEF IN SUPPORT OF MOTION FOR RECONSIDERATION AND TO
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as a deterrent to groundless or arbitrary agency action; and, (2) to provide a
remedy for persons who have borne unfair and unjustified financial burdens
defending against groundless charges or attempting to correct mistakes
agencies should never have made."
Here, there can be no question that the actions by the District were both
groundless, since the District had no jurisdiction, and also arbitrary, since the District's
actions were focused upon only one of several water companies on Schweitzer Mountain.

If all the Idaho legislature had wanted to do was to only expose an agency to the potential
for having to pay a private party's attorney's fees for groundless or arbitrary action, the
legislature could have linked Idaho Code §12-117 to Idaho Code §12-121. An award of
attorney's fees under Idaho Code §12-121 is guided by I.R.C.P. 54(e)(1) and relates to
actions that are "... brought, pursued, or defended frivolously, unreasonably, or without
foundation." The Idaho legislature, however, did not do so, but instead enacted Idaho
Code §12-117 which expressly goes beyond attorney's fees and costs to allow the recovery
of" ... other reasonable expenses .... " It is clear that the legislature intended a party
beleaguered by improper agency action to be made fully whole for all of its reasonable
expenses incurred in defending against that action. An award of just attorney's fees and
costs really constitutes only a partial measure of being the deterrent that was the first
policy that Boegner, supra, intended to be fulfilled by Idaho Code §12-117. An agency
would have a much more likely reason to be deterred from improper action if the agency
had to fully compensate the private party, and make it fully whole, by reimbursing it for all
of its reasonable expenses.
Under Bogner, supra, the second policy intended to be fulfilled by Idaho Code
§12-117 was to provide a remedy for persons who have borne unfair and unjustified
financial burdens defending against groundless charges or attempting to correct
PETITIONER'S BRIEF IN SUPPORT OF MOTION FOR RECONSIDERATION AND TO
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mistakes agencies should never have made. The principals of the Company have
detailed the unfair and unjustified financial burdens that the Company has borne
defending against the groundless charges of the District and attempting to correct the
mistaken position of the District that it had jurisdiction over the Company in its
attempted agency enforcement action. The extent of that financial burden has been set
forth in the Affidavit of Mel Bailey in Support of Award of Petitioner's Expenses or
Damages, Addendum

2;

Plaintiffs Exhibit 1 at the March

23, 2016

hearing; and, the

Affidavit of Marsha Bell in Support of Motions For Reconsideration and to Alter or
Amend Judgment. Those pleadings and that exhibit show that the damages itemized
were (1) exceptional expenses that damaged the Company, (2) necessarily incurred or
sustained in the prosecution of this case because of the actions of the District seeking to
enforce its May 3, 2014 Order For Remedy, (3) reasonable, and (4) calculated based on
approved Idaho Department of Labor hourly rates. The damages for which the
Company seeks reimbursement naturally flowed from the trouble given by the District
to the Company, and quantify the time and money expended by the Company in
procuring the writ of prohibition. All of those damages fit well within the perimeters of
appropriate damages as identified by the decision in Pattee, supra.
D. The tasks performed by the principals of the Company, and their

time expended in doing so, were necessary to provide new informationfor
the Company's attorney. Prior to the hearing on March

23, 2016,

the District raised

no objection to the damages and expenses being sought by the Company based upon any
argument that those expenses and damages were a duplication of any work by the
Company's attorney. The District also did not submit any case law authority, or even
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argument, to raise any issue about those damages or expenses being a duplication of the
efforts of the Company's attorney. The issue of duplication was neither raised nor
argued at the hearing.
The cost of the time spent by the Company's attorney working on this case has
been awarded to the Company, which reimburses the Company for attorney's fees and
costs. That award, however, provides nothing to the Company for the time that its
principals had to spend in providing new information that the Company's attorney did
not have but needed for prosecuting and defending the claims arising in this action. The
attorney, in determining how to meet the need for that new information, had the
alternatives of gathering the information himself, which would have been at his
standard civil attorney's fee rate, or to have the information gathered by others at lesser
rates. The attorney did so, in an effort to minimize the expense and have the expenses
incurred be reasonable. Also, much of the information-gathering work involved a
required expertise in water systems, which the attorney did not have. Some of that work
also involved communications with persons or entities with whom the attorney had no
established relationship, and it was more efficient for the principals of the Company to
follow up on existing relationships in gathering information. The attorney was also
aware of the fact that it is often easier and quicker for non-attorneys to obtain
information from persons who might not want to answer questions asked by an
attorney. It is not unusual for persons to speak more freely with a non-attorney, which
also gave an advantage for the principals of the Company to obtain the needed
information.
The time spent by the principals of the Company meeting with their attorney
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included the communicating of the new information requested by the attorney, as well
as decisions about what to do with that information, and generally what to do with the
case itself. Had the principals not been meeting with the attorney, they would have been
able to utilize that same time in productive work for the Company. Decision making by
the attorney and the principals about this case required all three (3) of them to make
those decisions.
The research and preparation of information by the principals was not
duplicating what the attorney was doing in this case, but instead was providing new
information to the attorney that he could then work with in the actions that he needed to
take concerning the case. The District has not alleged, and cannot show, that the
expenses and damages sought by the Company are any duplication of what the
Company's attorney did himself.
The concept of supposed duplication of efforts between the attorney and the
principals of the Company is not a part of the analysis relating to expenses or damages
in either I.R.C.P. 74(d) or Idaho Code §§7-312 or 12-117. Only by an award of the
requested expenses and damages will the Company truly be made whole and will the
District, and other similar agencies, have a substantial deterrent in the future. The only
Idaho case that was able to be located on the issue of duplication was Craft Wall of

Idaho, Inc. vs. Stonebaker, 108 Idaho 704, 701 P.2d 324 (1985). That case is not
applicable to the present case because the decision in that case hinged on duplication of
effort caused by delays and changes in attorneys, resulting in the case being prepared for
trial four separate times. Nothing like that occurred in this case. The District has not
timely raised any such issues in this case. As demonstrated by the affidavits referred to

PETITIONER'S BRIEF IN SUPPORT OF MOTION
FOR RECONSIDERATION AND TO
308
ALTER OR AMEND JUDGMENT - 8

above as submitted by Mel Bailey and Marsha Bell, their work generated new
information that was used by the Company's attorney to expedite the processing of this
case, especially so that no trial was required.
E. The equitable remedyfor the Company is to be made whole by the

District. A writ of prohibition proceeding engages the equitable jurisdiction of the
court. [Dana, Larson, Roubal and Associates vs. Board ofCom'rs of Canyon County,
124 Idaho 794, 800, 864 P.2d 632, 638 (Idaho App. 1993).] The concept of equity is
defined in Black's Law Dictionary, Sixth Edition, as follows:
"A system of jurisprudence collateral to, and in some respects independent
of, 'law;' the object of which is to render the administration of justice more
complete, by affording relief where the courts oflaw are incompetent to
give it, or to give it with effect, or by exercising certain branches of
jurisdiction independently of them"
Unless the Company is reimbursed for the amount of time expended by its principals for
the trouble caused by this case, the judicial remedy for the Company will be incomplete.
One of the maxims of equity jurisprudence is that equity suffers not a right
without a remedy. [Black's Law Dictionary, Sixth Edition, citing Sherman vs. Skuse, 166
N.Y. 345, 59 N.E. 990 (1901).] In Idaho, the statutes and civil rules relating to the writ
of prohibition process recognize that Idaho business owners have a right to be protected
from unwarranted government intrusion. Such was the case here--the District
attempted to take administrative action against the Company when the District had no
jurisdiction. The Company was left with no alternative but to seek a writ of prohibition
against the District, which was granted. That afforded the Company part of its equitable
remedy, but the violation of the property rights of the Company by the District's actions
that precipitated this case will not receive a complete remedy unless the Company is
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

SCHWEITZER BASIN WATER
COMPANY.

)
)
)

Case No. CV-2015-00000434

)

Petitioner/Respondent

- - - -- - - - -- - -- - vs.
SCHWEITZER FIRE DISTRICT

Respondent/Appellant.
___ _____
___ ___
TO:

)
)

)

)
)
)
)
)
)

NOTICE OF APPEAL

The above-named Petitioner, SCHWEITZER BASIN WATER COMPANY, and their

attorney, Stephen F. Smith, PO Box C, Sandpoint, ID 83864, the Honorable Barbara Buchanan,
District Judge, Courthouse Mail, Sandpoint, ID 83864, and the Clerk of the above-entitled
Court.

NOTICE IS HEREBY GIVEN THAT:

1.

The above-named Appellant, Schweitzer Fire District, appeals against the above
named respondent to the Idaho Supreme Court from the Final Judgment entered in

NOTICE OF APPEAL- I
CV-2015-0000434
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the above entitled action on the 21 st day of April 2016 by Honorable Judge Barbara
Buchanan presiding. A copy of the Judgment being appealed is attached to this
notice.
2.

Schweitzer Fire District has the right to appeal to the Idaho Supreme Court and the
judgment described in paragraph 1 is an appealable order under and pursuant to
I.A.R. l l(a)(l).

3.

A preliminary statement of the issues on appeal which the appellant then intends to
assert in the appeal, provided, any such list of issues on appeal shall not prevent the
appellant from asserting other issues on appeal.
a.

Did the district court err in granting Petitioner's Amended Petition for Writ of

Prohibition against the Respondent?
b.

Did the district court err, in its determination that the Respondent acted in

excess of its jurisdiction?
c.

Did the district court improperly shift the burden to the

Respondent/ Appellant?
d.

Did the district court err in awarding attorney fees and costs to the Petitioner

in the amount of $37,659.20?
e.

Did the district court err in its decision to deny Respondent's Motion to

Dismiss?
f.

Did the district court make a procedural error in setting the Order to Show

Cause Hearing?

NOTICE OF APPEAL - 2
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4. A reporter's transcript of all oral arguments of the District Court that took place
on 3/25/15 (Val Larson court reporter), 6/19/15 (Val Larson), 12/09/15 (to
court reporter), 1/20/16 (no court reporter), 3/23/16 (no court reporter).
Future hearing is set for 6/22/16.
5. Appellant requests that a reporter's transcript be provided to the Appellant per
l.A.R. 25.

Val Larson was the reporter or the court operated on emergency

basis where no reporter was present.

6. I certify:
(a)

That a copy of this Notice of Appeal has been served on the Reporter.

(b)

That the Appellant is exempt from paying the estimated transcript fee because the

Appellant is a governmental entity pursuant Idaho Code 67-2301 and I.A.R. 24.
(c)

That the Appellant is except from paying the filing fee because the Appellant is a

governmental entity pursuant to Idaho Code 67-2301 and I.A.R. 23.
(e)

That service has been made upon all parties required to be served pursuant to Rule

20.

DATED this

2!.!_lay of June, 2016.

Attorney for Schweitzer Fire District (Appellant)
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CERTIFICATE OFSERVICE

2.

ff!

I hereby certify that on this
day of June, 2016, I caused to be served a true and
correct copy of the foregoing to the following persons:
Mike Rosedale, County Clerk
Bonner County
Courthouse Mailbox

Stephen Smith
Attorney at Law
Hand-delivered to Office
102 Superior
Sandpoint ID 83864
Barbara Buchanan
District Judge
Courthouse Mailbox ·
Val Larson
Court Reporter
Courthouse Mailbox
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

oi"fiijaJs1t1"f~i

1N AND FOR THE couNTY oF B? - ~J1o1c~~L
Schweitzer Basin Water Company,
Petitioner/ Respondent,
vs.
Schweitzer Fire District,
Respondent / Appellant.

Wis'rRICT

-j . ~~ Aj_\~~ SS

~

CLERK'S CERTJfl'f

)

Supreme Court Docket No.

l

~ IDAHO

BonnerCounty7 . ~

~

DEPUTY

)
)

Appeal from: First Judicial District, Bonner County.
Honorable Barbara Buchanan, presiding.
Case number from Court: CV-2015-434
Order or Judgment appealed from: Judgment-April 21st, 2016.
Attorney for Appellant:

Angela R Marshall

Attorney for Respondent:

Shephen Smith

Appealed by:

Schweitzer Fire District

Appealed against:

Schweitzer Basin Water Company

Notice of Appeal Filed:

June 2nd, 2016

Appellate Fee Paid:

Exempt

Was District Court Reporter's Transcript Requested?

Yes

If so, name or reporter:

Val Larson

Estimated Fee for Transcripts Paid?

Exempt

Estimated Fee for Preparation of Clerk's Record Paid?

Exempt

Dated this 3rd day of June ,2016.
MICHAEL W. ROSEDALE
CLERK OF THE DISTRICT COURT

B~

J!.a~ v,-.

DE UTY CLERK

Clerk's Certificate of Appeal -1-
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IN THE DISTRICT COURT OF THE FIRST JUDIC~ ~~S;fil.CJ; OFr o· ·7. 1
THE STATE OF IDAHO, IN AND FOR THE COUNT¥1@FIBeJNtrnR ~~yv ../
_c;r:::.

SCHWEITZERBASINWATER
COMPANY,

.

.! l• - '
Case No. CV-2015-0000434

Petitioner,
ORDER
vs.
SCHWEITZER FIRE DISTRICT,
Res ondent.
IT IS HEREBY ORDERED THAT:
Petitioner Schweitzer Basin Water Company's Amended Petition for Writ of
Prohibition against Respondent Schweitzer Fire District is granted.
DATED this

~7

day of June, 2016.

Barbara Buchanan
District Judge

ORDER-1

315

CERTIFICATE OF SERVICE

I hereby certify that on thisc:2Z._ day of June, 2016, I caused to be served a true
and correct copy of the foregoing to:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Steve Smith, Esq.
Attorney at Law, Chtd.
P.O. BoxC
Sandpoint, Idaho 83864
Clerk of the Idaho Supreme Court
& Court of Appeals
P. 0. Box 83720
Boise, ID 83720

_j
r--Lo.~. -- =Deputy Clerk
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL fISTR1~T 6F
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
!- l
SCHWEITZER BASIN WATER
COMPANY,

1

1

r· ,.......

l_,

r? -
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Case No. CV-2015-0000434

Petitioner,
JUDGMENT
vs.
SCHWEITZER FIRE DISTRICT,
Res ondent.
JUDGMENT IS ENTERED AS FOLLOWS:
Petitioner Schweitzer Basin Water Company is awarded a judgment against
Respondent Schweitzer Fire District in the amount of $37,659.20.

DATED this

~2

day of June, 2016.

Barbara Buchanan
District Judge
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CERTIFICATE OF SERVICE
I hereby certify that on this ~ day of June, 2016, I caused to be served a true
and correct copy of the foregoing to:
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133
Sandpoint, Idaho 83864
Steve Smith, Esq.
Attorney at Law, Chtd.
P.O. BoxC
Sandpoint, Idaho 83864
Clerk of the Idaho Supreme Court
& Court of Appeals
P. 0. Box 83720
Boise, ID 83720

j
C?<--CL-c-v~
Deputy Clerk
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SCHWEITZER BA 1N WATER OMPANY, )
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TILED
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)

v.

)

SCHWEITZER FIRE DISTRICT

)

Defendant-Appellant.
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ORDER TO WITHDR W
CONDlTIONAL DISMTSSAL AND
RElNSTATEJ\PP AL PROCEEDINGS
Supreme Courl Docket No. 44249-2016
Bonner County No. CV-2015-434

)

I

ii

On June 22, 2016 lhis Cou1i issued an ORDER CONDITIONALLY DISMISSING
APPEAL and proceedings in this appeal were SU 'PENDED for the entry of a final judgment or,
order in the District Court pursuant io LR.C.P. 54(a). Thereafter, a JUDGM ENT in compliance
with l.R.C.P. 54(a) was entered by District Jud 6e Barbara A. Buchanan and filed on June 27 2016.
Therefore,
IT HEREBY IS ORDERED that the ORDER CONDITIONALLY DISMISSING APPEAL

issued by this Court on June 22, 2016. shall be WITHDRAWN and proceedings in this appeal shall
be REINSTATED.

The due date for filing the CLERK'S RECORD AND REPORTER'S

TRANSCRIPTS wilh ~ r t shall be set for August 31, 2016.

DA TED this

day of June, 2016.
For the Supr

cc:

Counsel of Record
District Court Clerk
Court Reporter
District Judge Barbara A. Buchanan

~«·

Entered on JSI

By:

_o~-~~~
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT <;)f '.l;H, ,STAT-Ec'i)
:) r
1
1
IDAHO, IN AND FOR THE COUNTY OF BONNE1f- ~ ~-~ ~-~, ·~ - ---~
.
. IT
~- -• I.

)

SCHWEITZER BASIN WATER COMPANY,
Petitioner,
vs.

SCHWEITZER FIRE DISTRICT,
Respondent.

)
)
)
)
)
)
)
)
)
)

I

CASE NO. CV-2015-0000434

MEMORANDUM DECISION AND
ORDER DENYING PETITIONER'S
MOTIONS FOR
RECONSIDERATION AND TO
ALTER OR AMEND JUDGMENT

THIS MATTER came before the Court on July 6, 2016, for a hearing on Petitioner's
Motions for Reconsideration and to Alter or Amend Judgment. Petitioner Schweitzer Basin
Water Company ("Company") is represented by attorney Stephen F. Smith. Respondent
Schweitzer Fire District ("District") is represented by attorney Angela R. Marshall.
I.

ISSUE PRESENTED

The issue before the Court, as framed by the Company in its supporting brief, is:
Whether the Order Awarding Attorney's Fees, Costs and Expenses Under
I.C. § 12-117; or Alternatively, Damages and Costs Under I.C. § 7-312, entered
March 29, 2016 (the "Order"), and the Judgment, entered on April 21, 2016 to the
extent that it incorporated the Order, should be reconsidered, and/or altered or
amended, to award to the Company the expenses and damages for the time spent
by the principals of the Company on various tasks during this litigation because
those tasks were necessary to provide new information that the Company's
attorney did not have but needed for prosecuting and defending the claims arising
in this action?

Petitioner's Brief in Support of Motion for Reconsideration and to Alter or Amend Judgment
(filed May 19, 2016), at pp. 1-2.
MEMORANDUM DECISION AND ORDER - 1
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II.

BACKGROUND

In the Order (and subsequent Judgment), this Court awarded to the Company reasonable
attorney's fees, costs and expenses under Idaho Code § 12-117 [or alternatively, damages and
costs under Idaho Code§ 7-312] against the District in the amount of $37,659.20, as follows:
1. The Company is awarded its costs as a matter of right under Idaho Rule of
Civil Procedure 54(d)(l)(C), in the amount of $221.00. See Petitioner's
Memorandum of Costs and Affidavit of Attorney 's Fees and Expenses (filed
February 4, 2016), at p. 1.
2. The Company is awarded reasonable attorney's fees and costs under Idaho
Code § 12-117 [or alternatively, damages and costs under Idaho Code § 7312], in the amount of $32,476.05. See Petitioner's Memorandum of Costs
and Affidavit ofAttorney's Fees and Expenses, Addendum 1.
3. The Company is awarded reasonable expenses under Idaho Code § 12-117 [or
alternatively, damages and costs under Idaho Code § 7-312], in the amount of
$4,667.65. See Affidavit of Mel Bailey in Support of Award of Petitioner's
Expenses or Damages (filed February 4, 2016), Addendum 1.
4. The Company is awarded $294.50, as a reasonable expense under Idaho Code
§ 12-117 [or alternatively, as damages or costs under Idaho Code § 7-312], for
the preparation of court transcripts by Marsha Bell. See Affidavit of Mel Bailey
in Support ofAward ofPetitioner's Expenses or Damages, Addendum 2.

Order, at pp. 2-3. (Emphasis in original).
This Court declined to award to the Company the remaining expenses requested by the
principals of the Company, Mel Bailey and Marsha Bell, that are set forth in Addendum 2:
The Court is also disallowing $35,040.00 of the expenses claimed by the
Company for the time spent by Mel Bailey and Marsha Bell, as principals of the
Company, on various tasks during this litigation. See Affidavit of Mel Bailey in Support of
Award of Petitioner's Expenses or Damages, Addendum 2; and Plaintiffs Exhibit 1 (0323-16). These expenses are duplicative of the attorney's fees awarded to the Company
(above). For instance, the expenses claimed by Mel Bailey and Marsha Bell to meet with
Mr. Smith, to communicate with him (by telephone and e-mail), and to attend mediation
or court hearings with him, are duplicative of the attorney's fees billed by Mr. Smith for
these same activities. Likewise, the expenses claimed by Mel Bailey and Marsha Bell to
research and prepare information for Mr. Smith are duplicative of the attorney's fees
billed by Mr. Smith (to use that information) to draft motions and other documents.

Order, at pp. 3-4.
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III. ANALYSIS
To begin its analysis, the Court examines Pattee v. Mahaffey, 48 Idaho 200, 280 P. 1038
(1929), which the Company argues is directly on point. In Patee, the Idaho Supreme Court
stated:
A writ of prohibition was sued out to this court to restrain the trial court
from punishing appellants for contempt of court in not complying with the
injunction. The writ was made permanent, the court holding that the injunction
should not have issued. Daniels et al. v. Adair, 38 Idaho, 130, 220 P. 107. This
was in effect a final determination that the injunction in question was illegal, and
immediately fixed the liability under the injunction bond. Irwin v. Morrow, 19
Ala. App. 115, 95 So. 496. Hence the present action was not premature.
The statute authorizes the recovery of reasonable counsel fees. C. S. §
6772. The only evidence of the fees in question being reasonable was stricken
from the record. Such action by the trial court is not assigned as error. Without
such evidence there was nothing for the jury to base a verdict on in this particular.
Whitney-Central National Bank v. Sinnott, 136 La. 95, 66 So. 551. In Miller v.
Donovan, 13 Idaho, 735, 92 P. 991, 992, 13 Ann. Cas. 259, there was evidence in
the record of the reasonableness of the fee. There is nothing in New Orleans, etc.,
Co. v. Martin, 105 Miss. 230, 62 So. 228, to indicate there was not such evidence
in the record.
Conceding, without deciding, that personal expenses of a litigant attending
a hearing to dissolve an injunction may be recovered as damages on an injunction
bond (Price Baking Powder Co. v. Calumet Baking Powder Co., 82 Mo. App. 19;
Helmkamp/ v. Wood, 85 Mo. App. 227; Williams v. Allen [Ky.] 54 S. W. 720;
Reed v. Brandenburg, 72 Or. 435, 143 P. 989; Panter v. National Surety Co., 36
Cal. App. 44, 171 P. 803), there is nothing in the record to show such expenses
were herein necessarily incurred (President & Trustees, etc., v. Trustees, 54 Ill.
334).
The court costs incurred were chargeable against the bond.
The judgment is reversed and remanded, with instructions to the trial court to
enter judgment in favor of appellants for $13. Costs awarded to appellants.
Id. at 202-203, 280 P. 1038-1039.

The ruling in Patee that counsel fees and a litigant's personal expenses to attend a
hearing to dissolve an injunction were not chargeable against the injunction bond, and that only
$13 in court costs were chargeable against the bond, is not instructive to the issue presented here.
Further, the Court has found no case law directly on point as to the issue presented, but
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will make an analogy to the rule against attorney fee awards to pro se litigants, including pro se
litigants who happen to be lawyers. In that regard, the Idaho Court of Appeals in Swanson &
Setzke, Chtd v. Henning, 116 Idaho 199, 774 P.2d 909 (Ct. App. 1989), stated:
Accordingly, we conclude that the general rule against attorney fee awards to
pro se litigants is the law in Idaho . ...
II
The next question is whether an exception to the general rule should
be carved out for pro se litigants who happen to be lawyers. This is an issue
apparently of first impression in Idaho. Decisions from other jurisdictions are
in conflict. See Annot., Attorneys Fees-Appearance in Propria Persona, 78
A.L.R.3d 1119 (1977 and current supplement).

Thus, as matters now stand, the cases are in disarray. In deciding which
direction to follow, we have undertaken a two-part inquiry. As explained below,
we have inquired, first, whether a prose litigant's status as a lawyer alters any of
the reasons earlier expressed for the general rule against attorney fee awards to
pro se litigants. Second, we have inquired into additional policy considerations
for or against creating an exception to this rule for lawyer litigants.
In our view, none of the previously stated reasons for denying attorney
fees to prose litigants is significantly affected by a litigant's status as a lawyer. If
the phrase "attorney fees" denotes the existence of an attorney-client relationship,
it matters not that the client also happens to be a lawyer. Moreover, if a legislative
body enacting a fee-award statute desires to include pro se lawyer litigants, either
as a distinct class or as a subcategory of pro se litigants in general, it can say so
expressly. Finally, if the fundamental objective of fee-award statutes is to help
litigants obtain counsel by providing a potential source of fees in meritorious
cases, then such assistance is available to lawyer and nonlawyer litigants alike. On
this latter point, it might be argued that if the litigant is a lawyer, a separate
attorney need not be engaged in order to obtain the benefit of counsel. However,
the benefit of counsel is not limited to the delegation of work to another legally
trained individual; it also includes the "detached and objective perspective" that a
separate attorney brings to the litigation process. Falcone v. Internal Revenue
Service, 714 F.2d at 647; see also White v. Arlen Realty & Development Corp.,
supra.
Our inquiry into additional policy considerations has disclosed two
pertinent arguments. First, it may be contended that the general rule against
awarding fees to pro se litigants is based upon a dubious perception that such
awards are windfalls to persons who have spent no money, and incurred no debt,
for legal representation. Some cases do, indeed, suggest such a rationale. E.g.,
Crooker v. United States Dept. of Justice, 632 F.2d 916, 920-21 (1st Cir.1980);
Hannon v. Security National Bank, 537 F.2d 327, 328, n. 1 (9th Cir.1976). This
rationale, the argument goes, is defective because it ignores a pro se litigant's
MEMORANDUM DECISION AND ORDER - 4
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"opportunity" cost-that is, the foregone income or loss of time that the litigant
might have devoted to other activities.
The argument has some merit. In economic theory, there is no
conceptual distinction between an out-of-pocket cost and an "opportunity"
cost because, in either sense, a "cost" is the value of whatever an individual
gives up in order to acquire goods or to pursue an activity. C. GOETZ, LAW
AND ECONOMICS, CASES AND MATERIALS 51-55 (1984). In the real
world, however, out-of-pocket costs are more readily perceived and
measured than "opportunity" costs, and they have a correspondingly greater
impact on decisionmaking. P. HAYNE, THE ECONOMIC WAY OF
THINKING 39-53 (1983). Thus, the rule against awarding attorney fees to
pro se litigants may reflect an unspoken view that fees should be shifted from
one party to another only when they are readily perceived and measurable.
If this is true, such a rationale might militate against attorney fee awards to
nonlawyer pro se litigants, but not against awards to lawyers pro se. Typically,
the successful lawyer litigant will submit an attorney fee affidavit based on time,
charges and other factors similar to those that would appear in the affidavit of a
lawyer representing a client. Thus, the lawyer litigant's "opportunity" cost may
closely resemble the actual cost of legal services incurred by a litigant who
obtains counsel. For this reason, it has been suggested that
[i]t can make no difference to the defeated party, who is bound to pay the
costs of the attorney of the prevailing party ... whether that attorney is the
prevailing party himself or another attorney employed by him. He, like any
other professional ... is paid for his time and services, and if he renders them
in the management and trial of his own cause it may amount to as much
pecuniary loss or damage to him as if he paid another attorney for doing it.
Note, Right of Party Appearing/or Himself to Tax Attorney's Fees as Costs, 5 A.
& E. Annot.Cas. 834 (1907), quoted in Winer v. Jona! Corp., 545 P.2d at 1096.
Thus, it is contended that if the lawyer litigant's "opportunity" cost can be
as readily perceived and measured as a nonlawyer's actual cost of legal
representation, then, in deference to the lawyer's decision to represent himself, an
award of attorney fees should be allowed. However, this argument must be
viewed in the context of a second additional policy consideration-maintaining
public confidence in the even-handed administration of justice. It may be, as
suggested above, that when a case has been decided and a fee has been awarded,
the defeated party cares not whether the fee is retained by the prevailing party or
paid over to separate counsel. However, before the case is decided, it matters a
great deal to each party whether, and to whom, a fee may be awarded. This is
especially true in cases where the amount of a potential award is likely to be
substantial in relation to the amount at stake in the litigation. In such cases,
the burden of attorney fees will profoundly affect the choice of whether to file or
defend a law suit and whether to engage counsel or to litigate pro se.
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The system would be one-sided, and would be viewed by the public as
unfair, if one party (a lawyer litigant) could qualify for a fee award without
incurring the potential out-of-pocket obligation that the opposing party (a
nonlawyer) ordinarily must bear in order to qualify for a similar award.
Moreover, if both parties opt to litigate pro se, it would be palpably unjust
for one of them (the lawyer litigant) to remain eligible for an attorney fee
award, while the other becomes ineligible. As noted in Connor v. Cal-Az
Properties, Inc., 137 Ariz. 53,668 P.2d 896, 899 (Ct.App.1983):
We cannot ... have one rule which provides for compensation to attorneys
when acting on their own behalf and another rule for lay persons acting on
their own behalf.... [T]he leverage which would be granted to attorneys
appearing on their own behalf could easily become oppressive where the
opposition is forced to incur legal expenses.

In our view, the public perception of fairness in the legal system is of
greater moment than a lawyer litigant's claim to an attorney fee award if he
elects to represent himself. For this reason, and because the other rationales
for the general rule against fee awards are applicable to lawyer and
nonlawyer litigants alike, we decline to carve out a special exception for
lawyers pro se.

Id. at 201-203, 774 P.2d at 911-913. (Footnotes omitted).
In this case, the principals of the Company argue that they brought their professional
technical expertise to the various tasks listed in Addendum 2; and that their attorney could only
have obtained the technical and proprietary information provided to him by the principals at a
much higher cost. In Addendum 2, the principals have billed their time at rates of $51.00 per
hour; $19 per hour for clerical work, and $90 per hour for calculations. See Addendum 2. Ms.
Bell testified that those rates have been approved by the Idaho Public Utilities Commission.
As explained in Swanson & Setzke, Chtd., supra, the tasks outlined in Addendum 2
represent the "opportunity" costs of the principals-that is, the time lost by Mel Bailey and
Marsha Bell that might have been devoted to other activities. Conversely, the attorney's fees
incurred by the Company are "out-of-pocket" costs.
measurable than opportunity costs.

These out-of-pocket costs are more

Ms. Bell and Mr. Bailey have placed a value on these
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opportunity costs by way of rates approved by the Idaho Public Utilities Commission. However,
before this case was decided, there was no way the District could have anticipated any such
costs, particularly, in the amount of $33,758.60, which is what the principals are requesting.
If a pro se lawyer-litigant, who charges a fixed hourly rate when retained by clients, is

not able to recover any fees for the time he spends representing himself, the Court declines to
award Mel Bailey and Marsha Bell expenses for the time they spent compiling information for
their attorney in this litigation simply because the information provided was technical in nature.
The precedent such an award would set would be troubling.

Consider a medical

malpractice case in which the defendant-neurosurgeon, who is represented by an attorney,
prevails. Should, then, the plaintiff-patient, in addition to his liability for the neurosurgeon's
attorney's fees, also be charged for the time the neurosurgeon spent educating his attorney about
the intricacies of brain surgery, and at the rate the neurosurgeon charges his patients? No, and
this Court finds no case law under Idaho Code§ 12-117 or§ 7-312 that provides otherwise.
IV. CONCLUSION AND ORDER

NOW, THEREFORE, based on the foregoing, IT IS HEREBY ORDERED THAT:
Petitioner Schweitzer Basin Water Company's Motions for Reconsideration and/or to Amend or
Alter the Judgment are DENIED.
IT IS SO ORDERED.
DATED this __\ .3c;.__ day of July, 2016.

,(L
Barbara Buchanan
District Judge
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CERTIFICATE OF SERVICE
I h~
~ by certify that a true and correct copy of the foregoing was mailed, postage prepaid,
1
this / ~ day of July, 2016, to:
Angela R. Marshall
MARSHALL LAW OFFICE
PO Box 1133
1315 Hwy 2, Suite #3
Sandpoint, ID 83864
Stephen F. Smith
Attorney at Law
102 Superior Street
P.O. Box C
Sandpoint, ID 83864

MEMORANDUM DECISION AND ORDER - 8

327

.l

F
la,/ la t • I ' '
FIES JUl;iC !- _ t.. J ii .. ir;
-.. ~i ; ~ I

(

TO:

Clerk of the Court
Bonner County Courthouse
215 South First Avenue
Sandpoint, Idaho 83864
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DEPUTY

CASE NO. CV 2015-434
DOCKET NO.

44249

(SCHWEITZER BASIN WATER COMPANY
(

(vs
(

(SCHWEITZER FIRE DISTRICT

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on August 2, 2016, I lodged
the transcript from the hearings held on March 25, 2015; June
19, 2015; December 9, 2015; January 20, 2016 and March 23, 2016
totaling 137 pages, for the above-referenced case with the
District Court Clerk of the County of Bonner in the First
Judicial District.

Valerie E. Larson
August 2, 2016
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IN THE SUPREME COURT OF THE STATE OF IDAHO

SCHWEITZER BASIN WATER COMPANY,
Petitioner/ Respondent,
vs.
SCHWEITZER FIRE DISTRICT,

_ _Respondent/
_ _ _Appellant.
_ ___ _

)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 44249
BONNER COUNTY CV-2015-0434

CLERK'S CERTIFICATE

I, Michael W. Rosedale, Clerk of the District Court of the First Judicial District of the State
of Idaho, in and for the County of Bonner, do certify that the foregoing Record in this cause was
compiled and bound under my direction and is a true, correct and complete Record of the
pleadings and documents requested by Appellant Rule 28.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Courtthis 7S th dayof ~
,2016.

Michael W. Rosedale,
Clerk of the District Court

Clerk's Certificate
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IN THE SUPREME COURT OF THE STATE OF IDAHO

SCHWEITZER BASIN WATER
COMPANY,
Petitioner/ Respondent,
vs.
SCHWEITZER FIRE DISTRICT

)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 44249
BONNER COUNTY CV-2015-0434

CLERK'S CERTIFICATE OF EXHIBITS

)

Respondent/ Appellant.

)

I, Michael W. Rosedale, Clerk of the District Court of the First Judicial District of the
State of Idaho, in and for the County of Bonner, do hereby certify that the following is
offered as the Clerk's exhibit on appeal:
Schweitzer Basin Water Company's Damages Sustained

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 53 ¼ day of ~
,2016.

Certificate of Exhibits
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IN THE SUPREME COURT OF THE STATE OF IDAHO

SCHWEITZER BASIN WATER
COMPANY,

)
)

Petitioner/ Respondent,

)
)

SUPREME COURT NO. 44249
BONNER COUNTY CV-2015-0434

)
vs.

)
)

SCHWEITZER FIRE DISTRICT

)
)

CLERK'S CERTIFICATE OF SERVICE

)
--~
R~es-p~o_n_d~en_t~/ _A.,..p..,..
p_ell~an~t._ __
)

I, Michael W. Rosedale, Clerk of the District Court of the First Judicial District of the State of Idaho, in and
for the County of Bonner, do hereby certify that I have personally served or mailed, by United Postal
Service, one copy of the CLERK'S RECORD to each of the Attorneys of Record in this cause as follows:
MARSHALL LAW OFFICE
Angela R. Marshall
P.O. Box 1133
Sandpoint, Idaho 83864
ATTORNEY FOR APPELLANT

Stephen F. Smith
Attorney at Law
102 Superior Street
Sandpoint, Idaho 83864
ATTORNEY FOR RESPONDENT

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
, 2016.
said Court this <z3' t1-- day of Q L M ! h ~
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Michael W. Rosedale ... :,-..:/ ...•
. . C
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Deputy Clerk
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STEPHEN F SMITH
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S'iATE OF lOAHO
COU NTY OF BON~JER

FIHST jLJOICIAL DISTRICT

Stephen F. Smith
Attorney at Law, Chartered
Attorney For Cross-Appellant
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
steve@stevesmithlaw.com
Idaho State Bar No. 2165
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CLERK DISTRICT COiJRT

~Qb
__
,:·pf_lTY

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR BONNER COUNTY

SCHWEITZER BASIN WATER COMPANY,
Petitioner/ Cross-Appellant,
vs.
SCHWEITZER FIRE DISTRICT,

Supreme Court Docket No. 44249-2016
Bonner County No. CV-2015-434
STIPULATION FOR ORDER
SUSTAINING OBJECTION, AND
GRANrING REQUEST FOR
ADDITIONS, TO CLERK'S RECORD

Res ondent Cross-Res ondent.

The petitioner/cross-appellant, Schweitzer Basin Water Company (the
"Company"), through counsel, Steve Smith, and the respondent/ cross-respondent,
Schweitzer Fire District (the "District"), through counsel, Angela R. Marshall, respectfully
stipulate to the entry of the following order:
"The Court, having received information from Angela R. Marshall on September 21,
2016,

that the Schweitzer Fire District had no objection to the Objection, and Request For

Additions, to Clerk's Record of the Schweitzer Basin Water Company (the "Company"),
good cause appearing, and being otherwise advised,
IT IS HEREBY ORDERED as follows:
1.

The Company's objection to the Clerk's Record is sustained.

STIPULATION FOR ORDER SUSTAINING OBJECTION, AND GRANTING REQUEST
FOR ADDITIONS, TO CLERK'S RECORD 332
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2.

STEPHEN F SMITH

14J 003

The Company's request for additions to the Clerk's Record is granted, and the

following documents are added as a part of the record, or as exhibits to that record:
A. Affidavit in Support of Petition For Writ of Prohibition.

B. Alternative Writ of Prohibition.
C. Affidavit in Opposition to Respondent's Motion to Dismiss.
D. Affidavit of Mel Bailey in Support of Petitioner's Motion For Haring of
Case on Applicant's Papers.
E. Affidavit of Mark Larson in Support of Petitioner's Motion For Hearing
of Case on Applicant's Papers.
F. Statement, and Notice of Hearing, of Motion For Hearing of Case on
Applicant's Papers.
G. Petitioner's Motion For Award of Damages.
H. Affidavit of Mel Bailey in Support of Award of Petitioner's Expenses or
Damages.

I. Petitioner's Memorandum of Costs; and, Affidavit of Attorney's Fees
and Expenses.

J. Affidavit of Mel Bailey to Correct Erroneous Statement in District's
Objection to Motion For Attorney's Fees.
K. Outline of Oral Argument For March 23, 2016 Hearing.
L. Peremptory Writ of Prohibition.

M. Statement, and Notice of Hearing, of Motion For Reconsideration and
to Alter or Amend ,Judgment.
N. Affidavit of Marsha Bell in Support of Motions For Reconsideration
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and to Alter or Amend Judgment.

0. Petitioner's Brief in Support of Motion For Reconsideration and to
Alter or Amend Judgment."
The reasons for the stipulation are as follows:
1.

The District has no objection the Company's request for additions to the

Clerk's Record.
2.

The stipulation of the parties has allowed for the vacating of the hearing

previously scheduled for September 21, 2016, resulting in a conservation of judicial
resources and the resources of the parties.
DATED: September

30, 2016.
Angela R. Marshall, Attorney for
Schweitzer Fire District,
Respondent/Cross-Respondent

l~-,5~

St~e Smith, Atto~ for Schweitzer
Basin Water Company, Petitioner/CrossAppellant
CERTIFICATE OF SERV1CE
~
I hereby certify that on this 2§) ~ September, 2016, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:

Angela R. Marshall, Attorney at Law
Marshall Law Office
P .0. Box 1133
Sandpoint, Idaho 83864
Fax No.: (888) 739-6863

_ __ U.S. Mail
- - - Hand Delivered
- - - Overnight Mail
V:::: Telecopy (Fax)
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18887396863 From: Angela Marsha

2016-09-30 17:53:49 (GMT)

and to Alter or Amend Judgment.
0. Petitioner's Brief in Support of Motion For Reconsideration and to
.Alter or Ame11dJudgment."
The reasons for the stipulation ar:e as follows:
1.

The District has no objection the Company's request for additions to the

Clerk's Record.
2.

The stipulation of the parties has allowed for the vacating of the l1earing

previously scheduled for September 21, 2016, re,sulting in a conservation of jud.i.cial

· resources aud the resources
of the parties.
.
'

DATED: September

.23 ,.2016:

,

,

.

~

.

_ ~ /c ~~a,4/
Angela R. Marshall, Attorney for
Schweitzer Fire District,
Respondent/Cross-Respondent

Steve Smith, Attorney for Schweitzer
Basin Water Company, Petitioner/CrossAppellant
CERTIFICATE OF SERVICE

I hereby certify that on this_·_

day of September, 2016, I caused to be served a

, true and cor rect copy of the foregoing by the method indicated beJow, and addressed to
. the following:

·

·

·

·
__ __ U.S. Mail
··--- Hand Delivered
~---- Overnight Mail
_____ __Telecopy (Fax)

Angela R. 1\farshall, Attorney at Law

Mar.shall Law Office
P.O. Box 1133

Sandpoint, Idaho 83864
. Fa"< No.: (888) 739-6863
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STATE OF iOi\HO
COUNTY er: BmJNER
1 :
FIRST J!lOIC!,'
01~1·0:r·,
,,...
•.--..~
. . . "' r\, . .
~

Stephen F. Smith
Attorney at Law, Chartered
Attorney For Cross-Appellant
P.O. BoxC
Sandpoint, Idaho 83864
Tel. No. (208) 263-3115
Fax No. (208) 255-4325
steve@stevesmithlaw.com
Idaho State Bar No. 2165

., i

2016 SEP 30 PM
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CLERK D! ' '[Hie ·;· COURT

_ L{Lb _____
;Jf Pi !T Y

IN THE DISTRJCT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR BONNER COUN1Y
SCHWEITZER BASIN WATER COMPANY,

Petitioner/Cross-Appellant,
vs.
SCHWEITZER FIRE DISTRICT,

Supreme Court Docket No. 44249-2016
Bonner County No. CV-2015-434
ORDER SUSTAINING OBJECTION,
AND GRANTING REQUEST FOR
ADDITIONS, TO CLERK'S RECORD

Respondent/Cross-Respondent.
The Court, having received information from Angela R. Marshall on September 21,
2016, that the Schweitzer Fire District had no objection to the Objection, and Request For
Additions, to Clerk's Record of the Schweitzer Basin Water Company (the "Company"),
good cause appearing, and being otherwise advised,
IT IS HEREBY ORDERED as follows:
1.

The Company's objection to the Clerk's Record is sustained.

2.

The Company's request for additions to the Clerk's Record is granted, and the
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following documents are added as a part of the record, or as exhibits to that record:
A. Affidavit in Support of Petition For Writ of Prohibition.
B. Alternative Writ of Prohibition.

C. Affidavit in Opposition to Respondent's Motion to Dismiss.

D. Affidavit of Mel Bailey in Support of Petitioner's Motion For Haring of
Case on Applicant's Papers.
E. Affidavit of Mark Larson in Support of Petitioner's Motion For Hearing
of Case on Applicant's Papers.
F. Statement, and Notice of Hearing, of Motion For Hearing of Case on
Applicant's Papers.
G. Petitioner's Motion For Award of Damages.
H. Affidavit of Mel Bailey in Support of Award of Petitionees Expenses or
Damages.
I. Petitioner's Memorandum of Costs; and, Affidavit of Attorney's Fees
and Expenses.

J. Affidavit of Mel Bailey to Correct Erroneous Statement in District's
Objection to Motion For Attorney's Fees.
K. Outline of Oral Argument For March 23, 2016 Hearing.

L. Peremptory Writ of Prohibition.
M. Statement, and Notice of Hearing, of Motion For Reconsideration and
to Alter or Amend Judgment.
N. Affidavit of Marsha Bell in Support of Motions For Reconsideration
and to Alter or Amend Judgment.
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O. Petitioner's Brief in Support of Motion For Reconsideration and to
Alter or Amend Judgment.
DATED: September

3Q

, 2016.

Barbara Buchanan, District Judge

CERTIFICATE OF SERVICE
t:2_.1
Oct:ob.tf)
I hereby certify that on this _u_W\_ day of-Se:ptetnber, 2016, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following;
Angela R. Marshall, Attorney at Law
Marshall Law Office
P.O. Box 1133

Sandpoint, Idaho 83864
Fax No.: (888) 739-6863
Steve Smith
Attorney at Law, Chtd
P.O. Box C
Sandpoint, Idaho 83864
Fax No. 255-4325

X

U.S. Mail
Hand
Delivered
-~- -- Overnight Mail
___ Telecopy (Fax)

)(. U.S. Mail
- - - Hand Delivered
_ _ _ Overnight Mail
___ Telecopy (Fax)

By:~b
eputyClerk
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